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“THE FEDERAL RULES OF CIVIL PROCEDURE” 


Discussion by W. F. HIMES, Tampa, Florida 
Before Annual Convention, Hollywood, May 6 


The Supreme Court of the United States, on December 20, 1937, adopted 86 new 
rules designated therein as “Federal Rules of Civil Procedure,” which will constitute, 
when these rules take effect, a code of pleading, practice and procedure in the District 
Courts of the United States. These rules will not take effect until three months after 
the adjournment of the present session of Congress, and in no event earlier than Sep- 
tember 1, 1938. The rules will regulate the institution, conduct and disposition of what 
have heretofore constituted actions at law and suits in equity. They will govern actions 
instituted in or removed to the Federal Courts after their effective date, and will also 
apply in actions then pending except insofar as the Court in a particular case may order 
otherwise. The rules will not apply to proceedings in admirality or in bankruptey, nor 
will they apply in habeas corpus or in quo warranto except upon appeal, And certain 
specially named proceedings, largely of statutory authorization, are excepted therefrom. 


The new rules provide that they shall not be construed to extend or limit the juris- 
diction of the District Courts of the United States or the venue of actions therein. 


Hereatter, there is to be but one form of action, to be known as a “civil action.” 
The pleadings that have heretofore been incident to suits in equity and actions at law are 
abolished. The pleadings in the new form of action will consist chiefly of the complaint 
and answer, with motions allowable for certain restrictive purposes. Radical changes 
will take place in the method by which issues are reached and disposed of and cases are 
reviewed upon appeal. A lawyer well equipped for the present practice but unfam‘liar 
with the new practice will be as inadequately prepared to conduet I'tigation under the 
new rules as a military genius of the middle ages to direct military operations in the 
present day. 


Before attempting such a general discussion of the new rules as the time allotted 
to me makes permissible, it is quite appropriate that some cons'deration be given to 
the historical background which preceded the adoption of the rules. It has been said 
that no other example of such nationwide participation and cooperation on the part 
ot both the Bar and the Judiciary is afforded by the history of this or any other country 
as preceded and resulted in the adoption of the new rules. 


At the present time and throughout a large number of years, the conduct of suits 
in equity in the Federal Courts has been regulated by the rules adopted for that pur- 
pose by the Federal Supreme Court, while the practice, pleadings and modes of pro- 
ceedings in actions at law have conformed to the form of practice, pleading and modes 
of proceeding existing in like causes of the State in which the District Courts were held. 
The occasion for this has been because of the fact that the Federal Supreme Court, 
from time to time, under the rule-making power with which such court was invested 
by Congress, adopted rules governing equity causes. The Federal Supreme Court never 
having attempted to adopt rules governing actions at law, Congress, by its Act of June 
1, 1872, preseribed that the practice in such actions governing in the respective states 
should apply in sueh actions in the District Courts sitting in these states. 
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The existing diversity in practice and procedure in the Federal Courts in the 
various states resulted in a determined effort to abolish such diversity and for the substi- 
tution of a new uniform system of procedure which would be simple, inexpensive and 
expeditious. From 1912 until 1934 various acts were placed before Congress intended to 
accomplish the result referred to. During this twenty-year period, the acts pending 
before Congress were championed by the American Bar Association, the Bar Associations 
of various states, and by eminent jurists and members of the legal profession, among 
whom conspicious examples were the late Thomas W. Shelton of Virginia, Judge Henry 
D. Clayton of Alabama, Frank B. Kellogg, Elihu Root, and William H. Taft. However, 
none of the proposed measures became a law, and Congress did not act until it passed 
the act of June 19, 1934, championed by the Honorable Homer S. Cummings, the 
present Attorney General of the United States, which invested the Federal Supreme 
Court with the authority pursuant to which that Court adopted the new rules, with only 
Mr. Justice Brandeis disapproving. The act of Congress last referred to contained two 
sections, by the first of which the Supreme Court was given power to prescribe general 
rules to govern the conduct of civil actions at law, and by the second of which the Court 
was invested with the larger power of. uniting the general rules prescribed by that 
Court for cases in equity with those for actions at law so as to secure “one form of 
civil aetion and procedure for both,” with the proviso that in such union the right of 


trial by jury guaranteed by the 7th Amendment to the Federal Constituion should be 
preserved inviolate. 


The Supreme Court apparently deliberated for an approximate period of twelve 
months after the passage by Congress of the Act above referred to, as to whether the 
Court thereunder should undertake only to adopt a uniform system of rules to govern 
actions at law in the Federal Courts, or whether it should undertake the adoption of 
such general rules for cases in equity and actions at law as would secure one form of 
civil action and procedure for both. On June 3, 1935, the Supreme Court, by its order 
of that date, determined upon the latter course, and appointed to assist the Court in 
such undertaking an Advisory Committee to serve without compensation, consisting of 
fifteen members, of which William D. Mitchell, former Solicitor General of the United 
States, was named Chairman, and the membership of which Committee included a 
number of eminent members of the legal profession and instructors of law at outstanding 


universities of the country, and of which Committee the Honorable Scott M. Loftin, of 
Florida, was made a member. 


Some ten drafts were made by this Committee from time to time, of the proposed 
rules, and three of such drafts were printed and given wide distribution in order that 
the Committee might have the benefit of suggestions and criticisms from members of 
the Bar, the Judges of the various courts, and instructors of law at the various uni- 
versities. In the course of its work, the Committee was aided by an able reporter and 
research staff, and extensive study and consideration was given throughout a period of 
years to the merits and demerits of the existing equity practice, pleading and practice as 
it existed at common law, and of the various reforms inaugurated in judicial procedure 
in the several states of the Union and in the English practice. The new rules, as finally 
adopted by the Federal Supreme Court on December 20, 1937, therefore represent 
a symposium of pleading, practice and procedure concurred in and found from experience 
by eminent authority as best caleulated to bring about an inexpensive and expeditious 
administration of the law in civil actions. 


The members of the legal profession in Florida will be interested to know from 
what sources aid may be obtained in becoming familiar with the new rules. 


The rules themselves constitute,— 


House Document No. 460, obtainable from the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington, D. C. (Price 15ce) ; 


Notes to the Rules of Civil Procedure, Mareh, 1938, obtainable from Advis- 
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ory Committee on Rules for Civil Procedure, Supreme Court of the United 
States Building, Washington, D. C. (No charge). i 


The following works are now in process of publication: 


The New Federal Rules of Civil Procedure, Annotated, by Byron F. 
Babbitt, of the St. Louis Bar, Reviser of Rose’s Fed. Jurisdiction and Pro- 
cedure, Hopkins Federal Equity Rules; published by Thomas Law Book 
Company, St. Louis. Price $6.50. 


Simpkin’s Federal Practice, The Harrison Company of Atlanta, Ga. 
Price $15.00. 


The New Federal Rules of Civil Procedure, by Judge Palmer D. Edmunds, 
Callaghan & Co. Price $10.00. 


Moore’s Federal Practice Under the New Federal Equity Rules, by James 
William Moore, Chief of the Research Staff of the Advisory Committee ap- 
pointed by the Supreme Court, and Joseph M. Friedman, Assistant on the 
Research Staff; published by Matthew Bender & Companys Price $25.00. 
The following is a brief topical analysis of the rules,— 


FEDERAL RULES OF CIVIL PROCEDURE (86) 


E. Scope of Rules—One form of action ( 2) 
Il. Commencement of Action; Service of 

Process, Pleadings, Motions and Orders ( 4) 
TIE. Pleadings and Motions (10) 
IV. Parties ( 9) 
V. Depositions and Discovery (12) 
VI. Trials (16) 
Judgment (10) 


VIII. Provisional and Final Remedies and 


Special Proceedings ( 8) 
IX. Appeals ( 5) 
bo District Courts and Clerks ( 4) 
XI. General Provisions ( 6) 

Forms, 27. 

Index. 


The provisions of the new rules in many respects are in conflict with and will either 
repeal, modify or extend existing provisions of law. That this should take place was 
vrovided for by Congress in the Act delegating power to the Supreme Court to adopt 
the rules. That the delegation of such power by Congress to the Court could lawfully 
be done was settled in Wayman et al v. Southard, et al, 10 Wheaton 1, decided in 1825, 
where Chief Justice Marshall, speaking for the Court, affirmed the right of Congress 
to delegate to the courts the power of altering by rules the modes of proceedings in suits 
established by law. Therefore, the new rules having been expressly authorized by 
Congress and approved by the Supreme Court, there remains no debatable question as 
to the binding force and validity of the provisions found therein. While the provisions 
of the Conformity Act, 28 U. 8S. C. A., par. 724, have in a very large measure been 
superseded by the provisions of the new rules, yet not so in their entirety, as illustrated 
by the provisions continuing the remedies afforded under state laws for the seizure of 
person or property to secure the satisfaction of judgments recovered or ultimately to 
be entered. I shall therefore make the bold statement that regardless of the merit which 
is inherent in the new procedure, a greater rather than a lesser knowledge of the law 
will hereafter be required of qualified and successful practitioner. 


Preliminary to such discussion as is now permissible of the salient features of the 
new procedure, it is of the utmost importance to bear constantly in mind the greatly 
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increased power and the tremendously enlarged discretion with which the judges of the 
district courts of the United States will be invested, which may be exercised at almost 
every step in the cause, and for which in many instances no yardstick is prescribed. 
In the hands of a learned, wise and impartial judge, this authority will doubtless expedite 
the due disposition of causes, but in the hands of an unequipped, arbitrary or biased 
judge it may prove the weapon of a tyrant. 


ARRIVING AT THE ISSUES 


The new rules will consign to the Hall of Relics weapons of offense and defense 
with which the members of the Bar have heretofore conducted mighty legalistie en- 
counters. Bills in equity, supplemental bills, bills of revivor, declarations, pleas, de- 
murrers, rejoinders, rebutters and sur-rebutters, exceptions, writs of scire facias, and 
writs of mandamus are to become matters of memory only. 


There is to be but one form of action, to wit, a civil action. In ordinary action the 
only pleadings permissible will be the complaint and the answer thereto, except that if 
the answer asserts a counter-claim a reply thereto will be permissible. Motions will be 
allowed to raise the¢following defenses: 


(1) Lack of jurisdiction over subject matter. 

(2) Lack of jurisdiction of person. 

(3) Improper venue. 

(4) Insufficiency of process. 

(5) Insufficiency of service of process. 

(6) Failure to state a claim upon which relief can be granted. 


Motions will be permitted to require more definite allegations and to supply bills of 
particulars. Motions to strike will be permitted to reach redundant, immaterial, im- 
pertinent or scandalous matter found in any pleading. Two innovations of great sig- 
nificance are introduced by the new rules, to wit, the filing of cross claims and third 
party complaints. A cross-claim will be a pleading by which one party is permitted 
to allege and enforce against a co-party a claim arising out of the transaction or oceur- 
ence that is the subject matter either of the original action or of any counter-claim 
therein. 


A third party complaint will be a pleading which may be filed by a defendant 
against one not a party to the cause alleging that such third party is or may be liable 
to the party filing the cross complaint or to the plaintiff in the action for all or some 
part of plaintift’s claim against the party filing the third party complaint. Where 
cross claims or third party complaints are filed, answers and counter-claims thereto will 
be in order. 


The new rules require all counter-claims to be asserted in the answer of the defend- 
ant which arise out of the transaction or occurrence which is the subject-matter of the 
plaintiff’s claim and which do not require for their adjudication the presence of third 
parties over whom the court cannot acquire jurisdiction. It is permissive for a party 
defendant to assert as counter-claims in his answer any and all existing claims against 
the plantiff whether or not they arise out of the transaction or occurrence which is the 
subject matter of the opposing party’s claim. 


Since in one action the plaintiff may combine all claims which the plaintiff has 
against the defendant, whether of legal or equitable character or both, and the cor- 
responding right obtains with respect to the answer of the defendant, it becomes readily 
apparent that an action under the new rules has a potential scope not heretofore existing 
and wholly unknown to any practice which has obtained in Florida. 


Another innovation which the new rules will inaugurate is a pre-trial conference 
which the court may call of the attorneys for the parties for a simplification of the 
issues, and for expediting the trial. A more detailed discussion of this feature has been 
reserved for another speaker. 
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When the summons is served, a copy of the complaint must be served with it. 
Copies must be served of all pleadings and motions thereafter filed in the cause. The 
return date of the summons will be twenty days after service thereof. The court may 
appoint a third party to make service of the summons or any subpoena to witnesses. 


Another innovation introduced by the new rules is the privilege given a party to 
make an offer at any time ten days or more before trial to allow judgment to be taken 
against him for money or other property or to the effect specified in the offer with 
costs then accrued. If the offer be accepted, judgment accordingly will be entered. 
If the offer be refused and the party to whom the offer was made fails to obtain a 
judgment more favorable than that offered, the party to whom the offer was made is 
denied the right to recover costs accruing after the offer made. 


PARTIES 


Because under the new rules, a civil action may embrace all claims between the 
parties, whether of legal or equitable nature or both, and third party complaints are 
permitted to be filed, it becomes obvious for these reasons alone that the necessary and 
proper parties to such an action may become more numerous than heretofore allowable. 


The new rules have other features, however, which must be reekoned with in 
determining who may be necessary or permissible parties to an action. Such features, 
among others, are,— 


1st: All persons are permitted to join in one action if they assert any right to relief 
jointly or severally in respect of or arising out of the same transaction, occurrence or 
series of transactions or oceurrences, and if any question of law or fact common to all 
of them will arise in the action. 


2nd: All persons may be joined in one action as defendants if there is asserted 
against them jointly, severally, or in the alternative, any right to relief in respect of 
or arising out of the same transaction, oceurrence or series of transactions or occurrences, 
and if any question of law or fact common to all of them will arise in the action. 


3rd: A plaintiff or defendant need not be interested in obtaining or defending 
against all the relief demanded. 


4th: Persons having claims against the plaintiff may be joined as defendants and 
required to interplead when their claims are such that the plaintiff is or may be exposed 
to double or multiple liability. It is not a ground for objection to the joinder that the 
claims do not have a common origin or are not identical but are adverse. 


“5th: The right of third persons to intervene is so expanded as to make the same 
permissible when the applicant’s claim or defense and the main action have only a 
question of law or fact in common. 


6th: Where a plaintiff has a claim heretofore cognizable only after another claim 
has been prosecuted to a conclusion, the two claims may be joined and enforced in a 
single action; e.g., a plaintiff may state a claim for money and a claim to have set 
aside a conveyance fradulent as to him without having first obtained a judgment on the 
money demand. 


7th: Provision is made which permits a partnership or other incorporated associa- 
tion to sue and be sued in its common name for the purpose of enforcing for or against 
it a substantive right existing under the Constitution or Laws of the United States. 


DEPOSITIONS AND DISCOVERY 


No aspect of the new rules is of greater significance or importance than that 
which deals with the taking of depositions and the obtaining of discovery. The rights and 
liabilities of parties to an action are greatly extended by the new rules. The district 
courts are invested with powers not heretofore possessed by them, Provision is made 
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for the taking of depositions before action, during the pendency of an action, and while 
the action is on appeal. A party may be compelled to submit to a physical or mental 
examination by a physician. The party so examined is entitled upon request to be 
furnished a copy of the report of the examining physician. Thereafter, the examined 
party, if requested, is required to furnish any similar examination which he may previ- 
ously or thereafter have caused to be made touching the same physical or mental condi- 
tion. 


A party may be compelled to produce and permit the inspection and copying or 
photographing by or on behalf of another party of any designated documents, papers, 
books, accounts, letters, photographs, objects or tangible things which constitute or 
contain evidence material to any matter involved in the action which are in his possession, 
custody or control. 


A party to an action is given the right to serve notice upon any other party to admit 
the genuineness of any documents described in and exhibited with the request, and the 
opposing party is held to admit the genuineness thereof unless such party within a 
prescribed time files a sworn statement denying the genuineness of the document or 
setting forth detailed reasons why he cannot truthfully admit or deny such matters. 


The practice obtaining in Florida is in effect adopted and somewhat extended 
whereby any party may serve upon an adverse party written interrogatories, or if a 
public or private corporation or partnership or association, then to any officer thereof. 


The rules make provision for the pre-trial examination of a party to the cause 
respecting claims, defenses and persons having knowledge of relevant facts, which I 
shall not discuss but will be the subject of a more detailed discussion by another speaker. 


TRIAL 


The new rules assure trial by jury only in those cases where that right is guaranteed 
by the Seventh Amendment to the Federal Constitution. Even in such eases the right 
to trial by jury is waived if not demanded by a party to the cause not later than ten 
days after the filing of the last pleading directed to the formation of the issues. In all 
other cases, it is permissible for the Court in its discretion to order a trial by jury of all 
or any of the issues, either that the verdict of the jury may be advisory only or have the 
same effect as if trial by jury had been a matter of right. 


Separate trials are permissible of any claim, cross-claim, counter-claim, third party 
claim, or of any separate issue, or of any number of claims, cross-claims, counter-claims, 
third party claims or issues. 


Not more than two alternate jurors may be empaneled in any ease to replace jurors 
who may become unable or disqualified to perform their duties before the jury retires 
to consider its verdict. Parties are permitted to stipulste that a jury may consist of any 
number less than twelve, or that a verdict of a stated majority of the jurors shall be 
taken as the verdict of the jury. 


Special verdicts are authorized. Also the submission to the jury of written inter- 
rogatories to be answered by them in connection with the general verdict. In ease of 
inconsistency between special findings and the general verdict, the practice to be fol- 
lowed by the court is prescribed. 


The charge of the court is to follow the arguments of counsel, but where a written 
request for charges is submitted, the court is required to advise counsel of its rulings 
thereon prior to the arguments. 


Exceptions to the rulings of the court are no longer required. 


In cases tried before the court without a jury, the court is required to make separate 
findings of fact and conclusions of law thereon, and such findings are subject to amend- 
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ment or to be supplemented by additional findings after judgment, and the final 
judgment may be amended accordingly. The appointment of general and special masters 
is authorized and proceedings before them are regulated, but it is prescribed that a 
‘eference to a master shall be the exception and not the rule. 


JUDGMENTS 


One of the innovations of the greatest importance which will be brought about by 
the new rules is that in a single case there may be a number of different judgments 
entered at different times. Where more than one claim is involved in an action, the court 
at any stage, upon a determination of the issues material to a particular claim and of 
any counter-claims arising out of the transaction or oceurrence which is the subject 
matter of the claim, may enter a judgment disposing of such claim. Such judgment 
terminates the action with respect to the claim disposed of and permits the action to 
proceed as to the remaining claims. In case of the entry of a separate judgment, the 
court may or may not stay its enforcement until the entry of a subsequent judgment or 
judgments in the action. Like proceedings are prescribed as to counter-claims, cross 
claims and third party claims. 


The new rules confer jurisdiction upon the court to entertain applications at any 
time after the institution of an action for a summary judgment in favor of or against 
all or any part thereof, and to render such summary judgment, Such summary judg- 
ments may be applied for by motion, and upon a hearing thereof the court may consider 
the pleadings, depositions and admissions on file, together with affidavits, and upon 
a finding by the court that there is no genuine issue, the moving party is entitlted to 
summary judgment. Although the court upon application for summary judgment 
determines that judgment should not be rendered upon the whole case or for all the 
relief asked and that a trial is necessary, the Court may nevertheless make an adjudica- 
tion of the facts established and as to which there is no substantial controversy, and 
may limit further proceedings to a determination of the issues as to which the Court 
finds there is a substantial controversy. 


Motions for new trials are permitted and ten days are allowed for the filing thereof, 
except that a longer time is allowed for such motions when based upon the ground of 
newly discovered evidence. 


Rule 61 is of such significance and importance that it is quoted in full :— 
“HARMLESS ERROR” 


> “No error in either the admission or the exclusion of evidence and no error 

or defect in any ruling or order or in anything done or omitted by the court 
or by any of the parties is ground for granting a new trial or for setting aside 
a verdict or for vacating, modifying or otherwise disturbing a judgment or 
order, unless refusal to take such action appears to the court inconsistent with 
substantial justice. The court at every stage of the proceeding must disregard 
any error or defect in the proceeding which does not affect the substantial 
rights of the parties.” 


APPEALS 


In appeals from the district courts to the cireuit courts of appeals, among the 
changes made are— 


(1) The necessity for the allowance of the appeal and the issuance and service 
of a citation is dispensed with. 


(2) Parties interested jointly, severally or otherwise in a judgment, may join in 
an appeal therefrom; or without summons and severance, any one or more of them may 
appeal separately, or any two or more may join in an appeal. 
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(3) The testimony may be incorporated in the record in the form of question and 
answer. 


(4) It is required that there be omitted from the transcript all matter not essential 
to the decision of the questions presented by the appeal, including formal parts of all 
exhibits. Documents are required to be abridged by omiting all irrelevant and formal 
portions thereof. 


(5) In place of the ordinary transcript of record, provision is made for the use, 
with the approval of the district court, of an abbreviated record, which shall consist of 
a copy of the judgment appealed from and of the notice of appeal, and a statement 
of the points relied on by the appellant, and a signed statement by counsel showing 
how the questions arose and were decided in the district court,.and setting forth only 
so many of the facts alleged and proven as are essential to a decision of the involved 
questions by the appellate court. 


In concluding what of necessity has been an unsatisfactory and inadequate discus- 
sion of the new rules in view of the time allowed for that purpose, let me lay emphasis 
upon the importance of becoming familiar with the rules, let me stress the fact that 
the rules are the result of a non-political, non-partisan and unselfish effort on the part 
of both the Bench and the Bar to inaugurate a simplified, expeditious and inexpensive 
procedure for the disposition of causes in the Federal Courts, and let me express the 
hope of us all that in actual application the rules will accomplish the intent and purpose 
for which they were adopted. 


JOHN DICKINSON OF ST. PETERSBURG 
NEW SECRETARY-TREASURER 


At a meeting of the Executive Council held in Tallahassee on May 30 consideration 
was given to the selection of a secretary-treasurer of the Association. After much 
discussion of various possible selections, the President appointed John Dickinson of 
St. Petersburg, as provided by Article 14 of the Constitution, which appointment was 
unanimously approved by the Executive Council. 


All members of the Executive Council were present except Richard H. Hunt, who 
was detained in Miami. 


In line with two resolutions passed at the Hollywood convention, the president 
was authorized to appoint a committee of five to study the question of public relations, 
formulate a program and report the same back to the Council with all convenient speed. 


In considering the report of the Conference of Delegates made to the Hollywood 
convention the Council voted to adopt Recommendation 3 and the president instructed 
to appoint a committee of five for the purpose of studying the advisability of sponsoring 
legal institutes and clinies. 


Recommendation 5 in reference to the Lien Law was referred to the Committee of 
Judicial Administration and Legal Reform and the president instructed to contact the 
Title Association and Real Estate Board requesting that they sponsor what is regarded 
as necessary amendments to the present Lien Law. The president was also instructed 
to appoint a committee of five to cooperate with the Junior Bar Law Book Committee 


studying the question of an early revision of the Florida Statutes sought to be published 
in convenient form. 


A resolution was adopted authorizing the president to appoint a committee of five 
to study the Common Law rules, particularly in reference to the advisability of working 
out a plan whereby they can be made to conform with the new Federal rules. Another 
committee to study married women’s rights was authorized with the understanding that 
no legislation would be recommended for the 1939 Legislature. 
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COMMENTS ON THE CRIMINAL CODE 


By BART RILEY, Miami 


A study of the last two hundred cases appealed to our Supreme Court, will reveal 
that the errors committed in the administration of criminal justice, were not due to 
obsolete rules or technicalities, but were, in ninety-eight per cent of the cases, attributable 
to mistakes committed by ignorant as well as by over-zealous law enforcement officers, 
inexperienced (and sometimes biased) judges; and inefficient proseeutors. A new Code 
might correct some of those mistakes, and if the procedure “speeds up” trial work, by 
reason of a new Code, the State will benefit. 


The following suggestions concerning “The Proposed Criminal Code,” now under 
consideration by the Florida Bar Association, are made with the hope that they might 
be helpful to the Committee. 


Section 417 of the “Proposed Criminal Code” repeals numbered sections of the 
“General Revised Statutes of the State of Florida.” The proper title of the 1920 
revision is “Revised General Statutes of Florida.” The numbered sections in Section 
417 of the Proposed Code are not contained in the “Revised General Statutes of Florida” 
but are contained in “Compiled General Laws of Florida, 1927.” 


Statements as to elementary law and definitions should be deleted from the Pro- 
posed Code; they make it cumbersome. There is need for a Code, but not for a primer. 


Section 4 provides that a warrant “shall be executed only by a Sheriff or constable.” 
The words “deputy sheriff” should be included, else the Appellate Court may hold that 
service by a deputy sheriff would be illegal. (See State vs. Solomon, Fla. 156, So. 401.) 


Section 12 allows issuance of summons instead of a warrant. This is an unnecessary 
addition to the present law. 


Section 21 states: “A peace officer may, without a warrant, arrest a person, under 
the circumstances herein provided.” Who is a peace officer? Sections 7524 and 7530, 
C. G. L., 1917, Seetions 7664 and 7665, C. G. L., 1927, refer to arresting officers and 

veace officers, and include (!) watchmen. The Supreme Court, Solomon vs. State, 
] 
supra, only authorized a sheriff or chief of police to forcibly enter a place where he 
“believes gambling is being carried on,” while in Section 7665 the sheriff or any peace 


or police officer can seize gambling equipment when it is being used for the purpose of 
zambling. 


It may be well to have a section, to the effect that wherever the word “sheriff” is 
used in the Code, it shall include his deputies. 


Sections 45 to 47 should be amended. These relate to the testimony and deposition 
of witnesses before the Committing Magistrate, and the use of sueh testimony and 
depositions of witnesses at a future trial. 


In this regard the compilers of the Code should study Section 11, of the Bill of 
Rights, Blackwell v. State, 79 Fla. 709, 86 So. 224, (especially dissenting opinion of 
Judge Browne); and Snyder vs. Commonwealth of Massachusetts, 291 U. S. 47, 78 L. 
Ed., 674, Text 678. There should be a provision that, first, “If any witness for the 
State or the Defendant, is a non-resident of the State of Florida, then it shall be the 
duty of the Committing Magistrate to request the attendance of a prosecuting officer 
of the County, and it shall be the duty of the prosecuting officer to attend, examine the 
witness, have the testimony taken down by a Court Reporter, and signed and sworn to 
by the witness; that if the Defendant is represented by counsel at said preliminary 
hearing, and has exercised his right of cross examination, and if thereafter any witness 
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so testifying is dead or insane, is sick or unable to attend and testify, or has left the 
jurisdiction of the Court, then, when these facts are brought to the attention of the 
trial Court, the signed, sworn, testimony of such absent witness may be used at the trial. 
I also think the prosecuting official should be compelled to show that he exercised 
diligence in attempting to procure the attendance of the witness. 


I really do not favor the use on the trial of testimony taken before a Committing 
Magistrate, first, because, in many cases, a Committing Magistrate is a man not learned 
in the law; second, I believe a Defendant on trial, and the jury trying him, should 
see the witness face to face. Third, if the provision in the Proposed Code, as it is now 
written, becomes the law, I fear that defendants would waive preliminary hearing, sue 
out writs of habeas corpus, and increase instead of decreasing the labors of prosecuting 
officials. 


Section 50 coneerns undertaking to be given by witnesses. I believe it should 
provide that the undertaking must be given in the case of every felony, as well as mis- 
demeanor. The present section only covers, murder, rape, robbery, arson, or kidnapping. 
It should include manslaughter and culpable negligence, because in this State we have 
so many winter visitors, driving automobiles, or injured by automobiles, or injured or 
killed by automobile drivers, that a provision should be made, either for using sworn 
testimony, or obtaining depositions. 


Section 53 concerns transmission of papers by Magistrates. It should have included 
therein “the Committment.” 


Section 55 and other sections relating to bail, should be more explicit. There is 
no provision as to the manner in which a person in custody for the commission of a 
capital offense shall apply for admission to bail. Heretofore, the remedy was habeas 
corpus. Admission to bail in eapital cases should only be made to a Cireuit Court 
having jurisdiction, or to the Supreme Court, and procedure should be outlined. 


Section 71 should be amended. It reads: “No attorney-at-law and no official 
authorized to admit to bail, or to take bail shall become surety on any undertaking.” 
It should inelude “persons holding State or County office.” 


Section 73 concerns justification of sureties. I suggest that the justification herein 
referred to shall be made in the presence of the judge or officer authorized to accept 
bail, and that at the time of justification of sureties, the sureties should produce tax 
receipts showing payment of their Current State, County, and Municipal taxes. 


Section 75 relates to registration of professional bondsmen. An addition should be 
made to the effect that such registration should be made annually. 


Sections 80 and 98 concerning deposit of money in lieu of bail, should be compared 
with See. 8334, C. G. L., 1927, so that existing statutes concerning cash bail are repealed, 
and a provision made that the cash bail shall be deposited with the County Commissioners 
within twenty-four hours of its deposit with official; with penalty,—removal of official 
for non-compliance. 


Sections 108, et seq., of Chapter 5, relating to grand jury, impedes the expeditious 
investigation of crimes. Sections 108 to 113 should be omitted. 


Section 117 concerns charge of Court to grand jury. I think a provision should 
be inserted, prohibiting the Judge from instructing a grand jury as to matters which 
they should not investigate. I have heard Cireuit Court Judges say, in effect, that it 
was not necessary for a grand jury to investigate crimes coming within the jurisdiction of 
the Criminal Court of Record, and that they should confine themselves to capital offenses. 
I believe such a charge infringes upon the rights of the grand jury. 


Section 120, in regard to the appointment of a stenographer should provide that 
the official Court Reporter, or a deputy appointed by the official Court Reporter, 
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should take down the proceedings before a grand jury. (See Section 279 of Code.) 
An official Court Reporter is an. officer of the State, and it should not be left to the 
foreman or acting foreman of a grand jury, on demand of the prosecuting attorney or 
of the grand jurors to appoint a stenographer. The foreman might desire to have his 
wife or his son, or some close friend given the job. I believe the Court Reporter, and in 
his absence, a competent stenographer appointed and sworn by the Court, would be 
the only proper stenographer to bring before a grand jury. (I was a Court Reporter 
from 1906 to 1914—am I biased?) 


Section 125 permits the prosecuting attorney, on his own motion, to examine wit- 
nesses in the presence of the grand jury. Many times oceasions arise where the grand 


jurors do not desire the presence of the prosecuting attorney. This Section should be 
debated. 


Section 130 should have a provision in it that the grand jurors are under no duty 
to hear a defendant, who by testifying before a grand jury receives statutory immunity 
from prosecution. I have seen many a guilty man white-washed because he was brought 
before a grand jury, either at his own request or through political maneuver, and per- 
mitted to testify in cases where the statutes granted him absolute immunity. 


Sections 144, 145, down to and including Section 174, refer to indictments and in- 
formations, and bills of particulars. It is my opinion that the Supreme Court of the 
State of Florida has passed upon the correctness of indictments, covering practically 
every felony under our State law. It would be a good idea for the attorney general 
to have someone in his office prepare a booklet, including the form of every indictment 
passed upon favorably by the Supreme Court, and have this book distributed to every 
prosecuting official in the State of Florida, for their guidance, and have the Legislature 
provide a sufficient fund for that purpose. A splendid form of indictment covering 
first, second, and third degree murder, manslaughter, and perjury, is contained in the 
Report of Commission on Reform of Pleading and Practice, appointed under Chapter 
10200, Acts of 1925. On that Commission were Hons. J. B. Whitfield, Louie W. Strum, 
James E. Calkins, Fred H. Davis, and John M. Coe. 


I do not approve of the provision relating to Bills of Particulars, because it slows 
up procedure. A man will be indicted, then his attorney will file a motion for a bill 
of particulars; the Court will have to hear the motion; the prosecuting official will have 
to supply bill of particulars; the defendant then makes a motion for a further bill of 
particulars; the Court hears that motion; the prosecuting official files an amended bill 
of particulars, and again, ad infinitum, the defendant keeps on applying for further 
bills of particulars. I believe the primary purpose of the Code should be to expedite 
practice instead of retarding it. 


Section 148 provides that an indictment need contain no allegation of the time of 
the commission of the offense. Why this should be inserted in the Code is beyond my 
comprehension. 


Section 172 relates to defects, variances and amendments. I do not think it wise 
to permit the Court at any time to amend an indictment that has heretofore been returned 
by a grand jury; especially is this so as to matters of substance. 


Section 176 relates to filing and recording of the indictment. This is done in Federal 
Court. I do not see why we should increase the cost of criminal prosecution by recording 
the information. The prosecuting attorney should be compelled to preserve a copy of 
the information in his files. In any event, there is no inhibition against the prosecuting 
attorney making out a new information when he loses the old one, providing the statute 
of limitations has not run. 


Section 182 relates to the issuance of a summons in a Criminal action. I see no 
necessity for dispensing with the warrant or capias. 
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There should be a provision inserted either in Chapter 6 or Chapter 7 to the follow- 
ing effect: “When the prosecuting attorney receives from a committing magistrate the 
preliminary papers, then the Court in which the case is returnable, immediately has juris- 
diction of the defendant for the purpose of entertaining motions for reduction of bail, 
motions to produce documents, and other preliminary motions, pending the filing of an 
information. 


Section 180—“Names of Witnesses to be endorsed on Indictment or Information.” 
This provision, in the past, has never served a useful purpose. The prosecuting official 
is directed to endorse the names of witnesses on an indictment or information, but if 
he fails to do so, the defendant can not take advantage of such neglect. I believe the 
provision should only contain a statement that the Court may, upon application of the 
defendant, order the prosecuting official to give to the defendant he names of the State 
witnesses. I hardly think this is necessary. 


Section 187 relates to arraignment of defendant. Provision should be made that 
he may waive the reading of the indictment and enter a plea. I do not like the words 
“State Attorney” or “County Solicitor” in this section, because it may be construed that 
an assistant state attorney or an assistant county solicitor would not be empowered to 
perform the functions provided in this section. Perhaps a section should be inserted, 
stating that whenever the words “State Attorney” or “County Solicitor,’ are used in the 
Code, the term shall include acting state attorneys, prosecutors solicitors, and assistants, 
whenever such provision does not conflict with the constitution. 


Section 191—*Time to Move to Quash or Plead.” Under this Section, the defendant 
“upon being arraigned” has the right to move to quash. This should contain a provision 
somewhat as follows: “After the filing of an indictment or information, if the defendant 
is in custody, or at large on bail, either before or after arraignment, he may file a 
motion to quash, which may be disposed of by the Court, in the Court’s discretion, with- 
out the necessity of the defendant’s presence in Court. 


Section 194 relates to grounds of motion to quash. Under sub-section 1 (a) “that 
it does not charge the defendant with an offense,” I can readily see that a defendant can 
file a motion to quash on that ground, without setting forth in detail the basic facts or 
reasons. I make the same comment about sub-paragraph 2, of said section. I repeat 
this objection of sub-paragraphs A, B, C, of sub-paragraph 2 of the sections. Every 
motion to quash should contain complete legal objection, and not generalities. 


Sections 195 to 200, concerning motions, to quash, could be stated in briefer form. 
It is my opinion that the Code should provide that whenever there is a Court Reporter 
present, the Defendant may make an oral motion to quash, which shall be taken down 
by the Court Reporter; the Court making its rulings from the bench, and that a note 
of such proceedings be made on the minutes of the Court. 


Section 216—‘Plea of Not Guilty—Notice of Special Matter—Effect of failure 
to give such Notice.” The following language is not definite: “Such defendant shall 
at the time of arraignment, or within ten days thereafter, but not less than four days 
before the trial of such cause, file and serve upon the prosecuting attorney in such 
cause a notice in writing of his intention to claim such defense.” 


Under this Section, let us assume the defendant is arraigned, and the Court sets 
his ease down for trial five days later, then on the fifth day, he comes into Court and 
says: “I was only arraigned five days ago, and I am entitled to five more days to file 
a written notice of an alibi defense.” Under this Section of the Code, he would be 
entitled to that additional five days. Then there would be a conflict with the Section 
of the Code where it provides that the notice must be made not less than four days 
before the trial. This Section should provide that at the time of the arraignment of the 
defendant, he shall file and serve upon the prosecuting attorney a notice in writing of 
his intention to claim a defense of alibi or insanity. I do not approve of any Section 
which tends to make for more delay. 
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Section 218—“After a plea of not guilty, the defendant is entitled to a reasonable 
time to prepare for trial.” We know that the general procedure in the Criminal Court 
here is to arrest the defendant; information is filed by the prosecuting attorney; copy 
delivered to defendant’s counsel; case set on docket; docket sounded, and ease set for 
trial; trial date arrives, when defendant is arraigned, and motions and pleas are im- 
mediately disposed of, and defendant goes to trial on that trial date; therefore Section 
218 tends for a delay in criminal prosecution. 


Section 244 to Section 250, relating to challenge to the panel, could be all embraced 
within one section. 


Sections 253, 254, 255, and 256 could be embraced in one section. 


Section 257, relating to peremptory challenges, should be ten for capital cases, five 
for felonies, and three for misdemeanors. 


Section 258 should provide that when joint defendants are represented by the same 
attorneys, they will only be allowed the number of peremptory challenges specified in 
Section 257. 


Section 259 should be coupled with Section 255. 


Section 262 should provide as follows: In all prosecutions for a felony, the defend- 
ant shall be present, and he shall not absent himself from the Courtroom without the 
permission of the Court; that if he does so, the trial shall proceed in all respects as 
though he were present. 


Section 265 relates to prisoners in custody, not to those out on bail, and their 
ultimate release if not prosecuted. I believe the application provided for in the Section 
should be in writing, and that the word “examination” in the last line should be either 
“incarceration” or “committment.” I have not before me the Acts of 1828, but I find 
“examination” is used in Sub-Section 4, Section 2, Chapter 2, Thompson’s Digest. 
Perhaps the word “examination” means preliminary examination, but if a man is 
indicted, he is not entitled to an examination. This particular Section, as in our present 
statute (Sec. 8362 C. G. L. 1927), has been passed upon by the Supreme Court, but 
it has not been defined or altered in over a century. It may be well to include in this 
provision an admonition that a defendant, through his counsel, must make a written 
demand at each term of Court for the trial of his client, and then when such written 
notices are filed and a trial is not had before the conclusion of the third term after 
his ineareeration, he shall be discharged; and if it is shown that a defendant did not 
have counsel, during the entire time of his incarceration he shall have the benefit of 
this Section without the necessity of a written motion. 


Section 266 says: 


“Discharge on Dismissal of Action, Exoneration, Refund. If the prose- 
eution is dismissed, as provided for in Section 265, the defendant, if in custody, 
shall be discharged therefrom unless he is in custody on some other charge; 
and if an undertaking has been given, he and his sureties are exonerated, and 
any money or bonds which have been deposited as bail shall be refunded.” 


In order to take advantage of Section 265, and be discharged from prison at the 
expiration of the third term of Court, it is essential, under Section 265, that the defend- 
ant be in custody, so therefore the words “if in custody” should be deleted from Section 
266, as well as the language concerning bail. 


Sections 267 and 268 are unnecessary. 


Section 270 reads as follows: 


“When Application for Continuance to be Made. An application for con- 
tinuance may be made only before or at the time the cause is called for trial, 
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unless good cause for failure so to apply is shown or unless the ground for 
application arose after the cause was called for trial.” 


It should read: “An application for continuance may be made before or at the 
time the docket is sounded, setting the case for trial.” 


Section 271 should provide that an application for continuance must be sworn 
to by the defendant, and accompanied by the certificate of counsel that it is made in 
good faith. 


Sections 272 and 273 should provide that in the event the opposite party shall 
consent that the witness would testify as set forth in the affidavit, if present, then the 
application for continuanee should be denied. 


Secion 274 reading: “No continuance shall be granted for a longer time than the 
ends of justice require,” is absolutely unnecessary. 


Section 279. This refers to official Court Reporters. The second paragraph requires 
amendment, because it only covers trials in the Cireuit Court. It should be extended 
to the Criminal Court and Courts of Crime. 


Section 280. This gives the Court power to commit a defendant to custody, when 
he appears for trial, although he may be at large on bail. It should have added to it 
a sentence as follows: “and the sureties shall thereupon be exonerated.” 


Section 288. I believe the following sentence should be deleted: “If the Court 
permits the jurors to separate, it shall also admonish the jurors not to view the place 
where the offense appears to have been committed.” 


Section 289. This Section should be amended, so that if a jury are committed to 
an officer, no person should be allowed to address them or communicate with them, on 
any subject, whether connected with the trial or not, and a stricter admonition should 
be directed to the bailiff or officer in charge, so that he will understand that he is not 
to talk with the jurors on any subject, directly or indirectly connected with the trial. 


Section 290 reads: 


“Directing Acquittal of Defendant. If, at the close of the evidence for 
the state or at the close of all the evidence in the cause, the court is of the 
opinion that the evidence is insufficient to warrant a conviction, it may and on 
the motion of the defandant shall, direct the jury to aequit the defendant.” 


Are not the words: “On the motion of the defendant shall” rather mandatory? 
Section 291, concerning the duty of the Court is unnecessary. 


Section 292. This relates to the charge of the Court to the jury. The Court, in his 


discretion, in this advanced age, should be allowed his option, to either charge orally 
or in writing. 


I believe the best practice and the fairest, in regard to exceptions to a Court’s 
charge is as follows: 


After the Court completes the charge to the jury, counsel for the defense arises, 
and excepts to stated portions of the charge, and gives the grounds of his exceptions, 
and accords the Court an opportunity to correct the charge. A procedure of this kind 
should be fixed, rather than the present procedure, by allowing counsel to just note an 
exception to each ¢harge, and then they are given an opportunity, during the following 
twelve months, to examine the law and discover wherein the Court erred in the giving 
of the charge. If a lawyer does not know his law during a trial, so as to protect his 
client and see that a fair trial is had and a legal charge given by the Court, he should 
either refuse to appear in Court or be prohibited from being allowed the benefit of 
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an exception to the charge, and then having an opportunity to search the law, as I have 
above indicated, in order to point out where the judge was wrong. 


Section 296. This Section should read: “The Court shall instruet the jurors to select 


one of their number as foreman at the time case is submitted to them for consideration of 
verdict. 


Section 297. Sub-Division A should read that the jurors may take with them “forms 


of verdict approved by the Court providing same have been submitted to counsel for 
the State and Defendant.” 


Section 321 should read: “When a defendant has been convicted, the Court, on 
motion of the defendant, or on its own motion, may grant a new trial.” 


Generally, in regard to motions for new trial, and also to motions in arrest of 
judgment, I have this recommendation to make: First, that motion in arrest of judg- 
ment be dispensed with, and that all grounds alleged as reason for a new trial, both 
as to matters of evidence and matters of law, as well as pleadings, shall be included 
in motion for new trial. Second, that the motion for new trial, when there is a Court 
Reporter present, may be dictated, immediately upon the jury returning a verdict, and 
the Court may orally rule thereon and direct that a recital of the motion and the ruling 
be included in the minutes, and that the Court Reporter, upon transcribing the motion 
and order, file the same with the Clerk of the Court. Third, that motion shall set forth 
wherein the verdict is contrary to the law, or contrary to the weight of the evidence, 
and if the motion is based upon new material evidence, that said new and material 
evidence be made a part of said motion for new trial, supported by affidavits of 
defendant, and certificate of counsel. 


Section 324 and 325 really cover one subject matter and should be embraced under 
one section. 


Section 326. If a motion for new trial is not made orally, then provision should 
be made in Section 323 and 332, that a copy of the motion shall be given to the prose- 
cuting attorney simultaneously with the filing of the motion in Court. 


Section 328. If my suggestion in regard to dispensing with motion in arrest of 
judgment is accepted, then I believe Court should be permitted to render judgment and 
pronounce sentence immediately upon the return of the verdict. 


I have this further suggestion to make in regard to “judgment and sentence: “That 
when a plea of guilty is entered, or a verdict of guilty is returned, the Court shall 
prgnounce sentence in the following manner: “You, ~----------- , having pleaded 
guilty (having been found guilty by a jury) of the crime set forth in the verdict, as 


based upon the information in this case, it is the sentence of the law and the judgment 
of the Court,” ete. 


A large number of cases have been reversed in our Supreme Court because the Court 
did not “adjudicate defendant’s guilt”; this should be covered by a statement as above 
outlined, beginning: “It is the judgment of the law, and the sentence of the Court.” 


Section 364 relates to committment of the defendant. I believe a provision should 
be inserted that, when sentence is passed, and an appeal is taken, and the defendant 
remains in custody, either with or without supersedeas, and the sentence and judgment 
is thereafter affirmed by the Supreme Court, whether or not the judgment covers con- 
finement in the county jail or in the State penitentiary, the defendant be credited on 


his sentence, with the time he has spent in eustody, after the rendition of the judgment 
and sentence. 


Section 380. This section says that an appeal may be taken by the defendant from 


(a), a final judgment of conviction, (b), a sentence on the ground that it is illegal 
or excessive. 
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Section 389 states: The execution of a sentence other than death is stayed upon 
the taking of the appeal, and the defendant may be released on bail, ete. There is a 
conflict here which should be corrected, because after a Court renders a judgment of 
guilty, pursuant to Section 336, it may be contended that the suing out of an appeal stays 
the rendition of sentence. This affords a further reason why judgment and sentence 
should be in one instrument, as in a civil ease. 


Section 382. This relates to appeals in criminal cases to Supreme Court. It omits 
any direction as to appeals in misdemeanor convictions. 


Section 385. “How Appeal Taken.” This section should be read in conjunction 
with Section 406, entitled: “What Appellate Court to Review.” The proposed Code 
dispenses with a writ ot error and proceedings incident thereto; assignments of error 
are dispensed with. This Section 385 should be rewritten, so as to provide that when 
an appeal is taken, the notice of appeal shall only recite that an appeal is taken from 
the judgment and sentence; that the Appellant may, in said notice of appeal, set forth 
a recital of the order, ruling, judgment, and sentence and charge appealed from, or, if 
said matters so appealed from are specifically set forth in the motion for a new trial, 
then in the notice of appeal recite the order denying the new trial; that in the event 
the grounds of the appeal are not set forth in the notice of appeal, but only a statement 
that the appeal is from a judgment of sentence, then the appellant, within ten days from 
the filing of his notice of appeal, shall file his grounds for appeal, setting forth each 
and every ground of appeal. This appeal section should be carefully considered, so 
that the preparatory appeal steps can be expeditiously taken. For instance, a verdict 
is returned by a jury; counsel for defendant makes an oral motion for a new trial, 
which is denied by the Court; sentence is immediately rendered; the defendant files a 
brief notice of appeal, an application for stay of execution, and for fixing of terms 
of supersedeas bond; the Court rules on these motions immediately; bond is fixed; 
the defendant is released on appeal bond. In many instances, I have gone through the 
above procedure without consuming more than thirty minutes of the Court’s time. The 
Court should be given the right, when he is of the opinion that the verdict, judgment 
and sentence is just, and no reversable error has been committed, to refuse to release 
the defendant on bond. This procedure is now followed in the Federal Court, and I 
approve of it, because, when a Federal judge denies bail on appeal, counsel must 
expeditiously have a resume of the testimony written, give notice to opposing counsel, 
appear before the Cireuit Court of Appeals, and submit his application for appeal bond; 
if upon reading the record of resume of testimony, the Circuit Court of Appeals believes 
that it will thereafter affirm the judgment, or if no reversible error is shown, bail is 
denied, the defendant then begins the serving of a sentence. If the same procedure 
were fixed in this State, and the Supreme Court would determine, on application for 
bail, whether or not there exist grounds for reversal, then, if an appeal is frivolous, or 
without merit, the defendant would be ordered to remain in custody, and under these 
circumstances, I believe many appeals would be abandoned. 


Section 387. I would suggest striking out the following language from said See- 
tion: “If such notice cannot be served, after due diligence, the trial court, upon proof 
thereof, may make an order for the publication of the notice in such newspaper and 
for such time as it deems proper.” In lieu thereof, I would add: “If such notice can- 
not be served, then the record of such notice in the Court minutes shall constitute 
sufficient service.” 


Section 395. It would take too much space for me to go further into my objections 
to the present mode of appeal, but I believe that we could aed the Rules of Practice 
and Procedure now in use in the Federal Courts. 


I believe Sections 395 and 396 will have to be amended, in order to fix time for 
filing transcripts, objections thereto, and notice to counsel. 


Section 397. This Section only covers appeals from judgment, and if judgment 
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and sentence are appealable, as provided in Section 380, then Section 397 should cover 
appeals from sentence. 


Section 399 authorizes the Clerk to deliver, without charge, upon application by 
counsel, a copy of the appeal papers. Why without charge? 


Section 400 relates to failure of Clerk to transmit appeal papers as requested. This 
Section should be omitted because when an attorney is appealing a ease, he should see 
that the record on appeal is in the Appellate Court at the proper time. Negligence of 
the lawyer perfecting appeals, in my opinion, is a condition which should be remedied. 


Section 406 relates to what Appellate Court should review. This Section makes 
it too easy for the Appellant. I do not believe that any ruling or order should be passed 
on by the Appellate Court unless counsel for the Appellant, in the Court below, was 
diligent and possessed sufficient knowledge of criminal law, to enter his exceptions to 
rulings and decisions of the Court, during a trial of the cause. 


SUGGESTED ADDITIONS 


1. Whenever a prosecuting attorney examines a defendant or a witness against 
whom a prosecution might be instituted, either before a grand jury or at a hearing 
before the prosecuting attorney, the said prosecuting attorney shall determine whether 
or not the party is entitled to immuniy under the statute. If so, he shall so advise 
the witness, and before swearing any witness, in a hearing either before a grand jury 
or the prosecuting attorney, sitting as an investigating officer, he shall execute, and 
have the defendant execute, a statement of the following tenor: “Place and Date. 
Name of witness: “I hereby certify that the above witness was warned by me that any 
statement he might make could be used in evidence against him. That if there is a statute 
immunizing said witness from prosecution, I have explained said statute to the witness; 
that I have not threatened said witness or offered him any inducement, promise or hope 
of reward for testifying; that before swearing said witness, I have signed my name 
hereto.” Line for signature; official title. “I acknowledge I have read the above 
statement of the prosecuting officer, understand the same, and that my testimony now 
to be given is voluntary.” 

2. That where a witness refuses to testify before a grand jury or a_ prosecuting 
attorney, or makes evasive answers, the said prosecuting attorney shall not have the 
ght to order said witness to be placed in custody or in jail, but shall immediately apply 
to the Judge having jurisdiction for an order compelling said witness to answer. That 
it shall not be necessary to prepare a written notice of this application, but it shall be 
sufficient, if, in the presence of the witness, the prosecuting official dictates before the 
Court to the Court Reporter the substance of his petition. (Get New York amendment 
sponsored by Mr. Dewey.) 


3. Nolle Prosse. That at the time the prosecuting attorney applies to “nolle 
prosse” an information, or to announce that no information is filed, he shall file a 
written statement, under oath, of the witness he has examined, together with a brief 
synopsis of the testimony, and that in his opinion kere is not sufficient testimony to 
warrant prosecution; such statement shall be submitted to the Court, and the Court 
may investigate the same, and if, in the Court’s opinion, the facts warrant, the Court 
shall enter an order of nolle prosse, or permit the defendant to be discharged when 
no information is filed. That the prosecuting attorney shall keep in his office a docket 
book in which shall be entered a recital of all papers forwarded to him by committing 
magistrates, and shall further note in said docket the filing of an information and the 
ultimate disposition of the case. Such records shall be public. That in all cases where 
prosecution is started initially in the office of the prosecuting attorney, he shall make 
entry thereof in suck docket. 


: 
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Practice on appeals. It shall be the duty of the prosecuting official in every case 
where defendant appeals, to file in the Appellate Court a brief on behalf of the State, 
and when such appeal is in the Supreme Court, to send a copy of said brief to the 
attorney general, and it shall then be the duty of the attorney general to either join in 
said brief or file an additional brief. 


The above suggestion is made because the prosecuting attorney who tries the case 
is so much more familiar with the facts occurring at the trial; facets which cannot be 
gleaned from a cold written transcript. 


Committing magistrates on coroner’s inquest. Provision should be made that upon 
motion of a defendant, a coroner may order that the inquest shall constitute a prelim- 
inary hearing; in which event the defendant and his counsel are permitted to be present 
and cross examine witnesses. 


Notice to defendants. That when the docket is sounded in the trial court, and 
defendant and counsel are not present, the Clerk of the Court shall notify the defendant’s 
counsel and the defendant, and sureties on the defendant’s bond, by postal, as to the 
date when the case is set for trial; the Clerk to be paid his regular fees for such service. 


The above practice is followed in the Federal Court. In fact, in Federal Court the 
district attorney announces the dates (without a ealling of the docket), when criminal 
eases are set for trial, and notifies counsel and defendants, and all witnesses, by mail. 
This expedites matters. 


Conduct of counsel and Court. That neither the prosecuting attorney nor the 
attorney for defendant shall confer with the Court as to any pending cases, as to the 
fact therein, unless opposing counsel is present; and that the Court shall not act in an 
advisory capacity to the prosecuting official, unless such advice is given in the presence 
of defendant or his counsel. 


I make the above suggestion because, in my experience, T have found many judges 
who were not impartial, and who were in reality assistant prosecuting attorneys. On 
the other hand, I have found judges wko would permit counsel for the defendant to 
discuss pending cases with them, in the seereey of the chambers, and in the absence of 
the prosecuting officials. 


A provision should be inserted making it the duty of arresting officials to immedi- 
ately bring the person arrested before a commiting magistrate. An official should not 
be allowed to brow-beat and intimidate witnesses. Sheriffs and police officers should 
not be prosecuting officials. When they conduct examinations of defendants, without 
the presence of a prosecuting official, they invariably disregard the constitution and 
statutory mandates. I had occasion, about a year ago, in the Federal Court, to repre- 
sent a man who, when he was first arrested, was held in custody in a hotel room in the 
City of Miami for five days; was chained to a bed, with a man on guard armed with 
a riot gun. The Trial Court very correctly ruled out any statements made by that 
defendant while he was so unlawfully being confined. 


Probation. We should frame a probation act, copied from the Federal Act, or 
permit a Trial Court to impose a sentence and suspend its execution upon the payment 
of costs, during the good behavior of the defendant; such suspension to be permitted 
only during the term of Court at which the defendant was sentenced. 


Many State Courts “dodge the devil around a stump” by suspending the imposition 
of sentence. By such a course, a judge goes out of office, and a new judge is appointed, 
and the defendant is brought back for sentence. The new judge has no knowledge of 
the facts and circumstances surrounding the trial. On the contrary, if the Court is 
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permitted to sentence a defendant and suspends the sentence, then if the defendant 
violates the terms of the suspended sentence, he can be committed promptly. 


Production and Impounding of Documents. Provision should be made that after 
a preliminary hearing before a magistrate, or upon the filing of an information, based 
solely on a hearing before the prosecuting attorney, motion to produce documents and 
impound papers and exhibits, may be filed, heard, and determined by the judge of the 
court, having jurisdiction of the trial of the defendant. Under existing law, the Crim- 
inal Court of Record does not get jurisdiction of defendant until after an information 
is filed with county solicitor by the prosecuting attorney in eases where indictments 
have not been returned. Therefore, at the present time, when a committing magistrate 
binds a defendant over to the Criminal Court of Record, and the defendant desires 
to file motions of record to impound papers or take depositions, he has no Court before 
whom he can argue his motion; and a prosecuting attorney, by delaying the filing 
of an information, may knowingly or unknowingly work great hardship and injustice 
upon an innocent defendant. 


FLORIDA’S TAX ADVANTAGES 


A paper read at the Babson Economic Conference by 
J. H. BOUSHALL, Trust Officer, 
First National Bank, Tampa 


Ponce de Leon came to Florida in search of a fountain of youth. Though he did 
not find exactly what he sought, he did find a spot where life is continued beyond the 
allotted span in a comfort and ease and relaxation never before dreamed of. 


And in these days when one would seek a fountain of relief from taxation, it has 
its healing waters too. And much as we should like to dwell on the fountain whose wat- 
ers rejuvenate, we must go on to matters more businesslike, and talk of taxes. 

In this diseussion we shall limit ourselves to State taxes, which vary in almost every 
ease, Federal taxes, those levied by the National Government, droppeth as the gentle 
rain from Heaven upon the place beneath, and cover us all alike. There is nothing one 
can do about Federal taxes except write his bewildered Congressman. Apparently a line 
drawn from any given point to Washington reaches a man about as eager to do some- 
thmg about the situation, and about as much in the dark as to what to do, as the one 
at home. 


In order not to get too far afield, let us pick out some of the most important taxes 
and contrast them— 


We shall not go into tangible personal property taxes, licenses taxes, and taxes on real 
estate. These are like the poor and are always with us, wherever we may live or wher- 
ever we may go. 


Because Florida does not levy an income tax, we shall have to use its intangible tax 
for the purposes of our comparison; and because one who is gainfully oceupied in an- 
other State is not likely to be able to change his residence to Florida, for tax purposes 
we shall assume that our subject has his property in securities. Again, somewhat to 
whet our zest in these matters, let us assume that our subject has securities in the amount 
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of One Million Dollars. That is a good round figure, and some people do have holdings 
that extensive. 


For the sake of a beginning, let us assume that our subject is at present a resident 
ot New York. On his million dollars of securities he fortunately receives an income of 
5 per cent, or $50,000. The State of New York levies an income tax of $3,250 on this 
amount. Were our friend to move to Florida, and more particularly to Hillsborough 
County, his million dollars of securities would be appraised for tax purposes at $250,000 
and a Two Mill tax levied, making the amount of tax payable $500. The savings that 
would result in this case would be $2,750 annually. Should our friend draw deeply from 
the Fountains eup and live with us here for ten years, he would at the present rate save 
a total of $27,500 and the accrued interest thereon would be in his coffers, as against 
the expenditures of that sum in the state of New York. 


Were our subject a resident of Pennsylvania, he would understand our comparisons 
more completely. Pennsylvania levies no income tax, but levies an intangible tax of ex- 
actly the same character as Florida’s tax. The difference is that Pennsylvania takes the 
full value as a basis and levies Eight Mills, while Florida takes 25 per cent of the value 
and levies Two Mills. The intangible tax in Pennsylvana would be Eight Mills on $1,000,- 
000, or $8,000, as opposed to $500 here in Florida, or a saving annually of $7,500. Over 
a period of ten years this would amount to $75,000, which is quite a sum of money. 


And so the comparison runs. No State can levy a smaller income tax than Florida, 
for Florida levies none. Furthermore, Florida is definitely committed never to levy an 
income tax. Section 11 of Article IX. of the Constitution provides as follows: “No tax 
upon the incomes of residents or citizens of this State shall be levied by the State of 
Florida, or under its authority.” As to amending the Constitution, every once in a while 
some wild-eyed representative offers a resolution looking to a constitutional amend- 
ment. When this happens, an avalanche of business men descend on the Legislature, and 
that ends the resolution. The last time this was tried, the committee to which it was re- 
ferred voted down the resolution 17 to 2. And undoubtedly so it will go through the 
years. 


The practical reason back of this is that Florida is convinced that it will benefit 
vastly more by an influx of capable citizens than by an effort to tax their incomes and 
thus retard the attraction of new residents. 


This same reasoning will apply to the handling of the intangible tax. It is probable 
that an increasing effort will be made to get as much property on the books as is pos- 
sible, but the rate of the tax and the manner of the assessment will be held down al- 
ways to a reasonable basis. There are those who oppose the tax in its entirety, and who 
even expect that it will be repealed. My personal view leans more to the reasonable en- 
forcement of the intangible tax law than to its actual repeal. 


The savings we have discussed apply to the present generation. They are currently 
made, and eurrently attractive. 


When it comes to taxes imposed at the time an estate passes from the present own- 
er to the next generation, the savings are so large, in the case of many States, that it 
would appear almost an economic necessity to take advantage of the opportunity Flori- 
da offers. 


This is not in any sense to be considered as an evasion of taxes, but an avoidance 
of taxation. Justice Holmes made very clear the difference between these two words in 
theory and in fact. 


Before we get into the discussion of the savings, let us get clear some of the terms 
we shall use. 


Taxes imposed at the time an estate passes from the present owner to its successive 
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owners are generally described as “death taxes.” These are divided into two classes— 
one called “estate taxes,” and the other called “inheritance taxes.” 


An estate tax is one imposed on the right to transmit property by will or inheri- 
tance. It is based on the net value of the whole taxable estate, and is not affected by the 
relationship of the beneficiaries to the deceased, nor by the amount of the respective 
legacies. This is the type of tax imposed by the Federal Government, the State of New 
York, and the State of Florida. 


An inheritance tax is one imposed on the right to receive property by will or in- 
heritance. It is not affected by the total value of the estate. This tax is determined by 
the relationship of the benificiary to the deceased, and by the amount of the particular 
legacy. For instance, in the State of Pennsylvania a legacy of $100,000 to a son is sub- 
ject to a tax of $2,000, while a legacy of $50,000 to a cousin is subject to a tax of $5,000. 
As a rule, the legacy to the son has larger initial exemptions and a lower progressive 
‘ate. The legacy to the cousin has a smaller initial exemption and a larger progressive 
rate. 


Some States are like the Greeks whom St. Paul found at Athens. They had erected 
monuments to every god they could think of, but for fear that they might have over- 
looked one they put up an additional monument to the Unknown God. Any God that was 
slighted could be satisfied with this thoughtful provision for his feeling. 


Knowing of the Federal credit for taxes paid to a State, and fearing that in some 
cases the inheritance might not be equal to that credit, the inheritance tax Sates have 
also imposed an estate tax. These States have adopted the soldiers’ song, “If the Camels 
don’t get you, the Fatimas must.” 


As we mentioned, the State of Florida levies an estate tax. Some people are under 
the impression that the State of Florida does not levy any death taxes at all, but indeed 
it does. The reason for this is that under the 1926 Federal Estate Tax a credit up to 80 
per cent of the Federal tax is allowed for taxes paid to a State. If no tax is paid to a 
State, no credit is allowed. The result of this was that in Florida, if an estate was subject 
to a Federal estate tax of $10,000, we had to send $10,000 to Washington. But if that 
estate was in Illinois, under the same conditions, only $2,000 would be sent to Washing- 
ton and $8,000 to Springfield—the capital of Illinois. Florida then, in self-defense had 
to impose an estate tax. The Florida estate tax does not impose a dime of additional bur- 
den on an estate, since the tax imposed here is measured to the penny by the amount of the 
credit allowed under the 1926 Federal Act. It is evident that no State can ever levy a 
tax smaller than Florida’s; and if ever the Federal Estate Tax is repealed, the Florida 
Estate Tax will fall with it. I quote from the law as originally enacted in 1921, as fol- 
lows: “It is hereby declared to be the purpose and intent of this law that the highest 
amount of tax which may be collected by the State of Florida under this law shall not 
exceed the amount of credit which the taxpayer may be allowed by the laws of the United 
States. * * * *” Section 1342 (2) Compiled General Laws of Fla. Chapter 14,739. Acts 
of 1931, Par. 2. 


In order to make assurance doubly sure, this law was re-enacted in 1933 (Chapter 
16015 Laws of 1933, Par. 3), and it contains the provision that if the Federal credit 
should actually be used up in paying taxes in other States, then there is no Florida tax 
whatever. Florida is sincere in its effort to put absolutely no additional burden on the 
estates of its residents by way of estate taxes. 


Then having got our definitions and purposes clear, let us look at some compari- 


The most striking example of the savings that may be effeeted by changing one’s 
residence to Florida occurs where the new resident is to come from Illinois. Let us as- 
sume that our new Floridian is a bachelor, is worth a million dollars and proposes to 


¥ 
= 
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leave his entire estate to one person who is not related to him. All of these elements must 
be present. Under these circumstances there results a savings in inheritance taxes as 
follows: 


The Florida tax is ¢ 33,200 


In other words, our new resident can dispose of $239,370 more than he could have 
had he remained a citizen of Illinois. Due to the fact that the provisions of the Illinois 
law are more favorable to the members of the family, if our new Floridian had left all 
nephew or niece, the saving would have been $116,720. Changing one’s residence to Flor- 
of his estate to his wife he would have saved only $70,000; or if he had left it all to one 
ida under circumstances like these is equivalent to making money. To be able to come to 
this State, which we all feel is so very agreeable, and actually make money by doing so. 
certainly should sound most attractive. 


The savings amount to 


Coming again to our comparisons and using our millionaire bachelor with his un- 
related sole beneficiary as an example, let us look at some more figures. Were he to come 
from the following states, these savings would be effected : 


It is understood of course that we are discussing entirely and only State taxes. The 
Federal taxes are unposed on all residents of the United States in the same manner. We © 
have already mentioned this, but it is stated again in order to avoid any possible con- 
fusion. 


All of these savings depend on one’s becoming a resident of the State of Florida. 
The next question arises as to how that change can be accomplished. 


It is interesting that there is no one act that a person can do and having done that 
say, “Behold, whereas once I was a Pennsylvanian, now I am a Floridian.” It is not so 
simple as all that, nor is it so complicated. Where one’s residence is, is determined by 
where he intends to be. If I say I am a Floridian and really mean it, I am a Floridian. 
Now what will prove that I really mean that I am a Floridian? What evidence will prove 
my intention to make this change. 


One evidence of course is that I actually do come and reside in Florida. I do not 
change my seasonal habits, however. Now, instead of going South for the winter, I go 
North for the summer. My intention is shown by this change in speaking of my journey- 
ings. 


Another evidence is that I vote in the local elections. In order to register for vot- 
ing, I take an oath that I am a resident of Florida. Indeed that is good evidence, but 
the day after the election I could say “I am moving back to Pennsylvania, I am no long- 
er a resident of Florida,” and when I got to Pennsylvania I would have re-established my 
residence there. 


There are numbers of things one can do to prove himself a resident of this State, 
but that all becomes academic unless one also removes his seeurities to this State, or at 
least away from the State of his former residence. In the event of one’s death, the State 
in which he formerly resided and in which he has left his securities will undpubtedly 
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claim that the deceased was still a resident ot that State, and insist on collecting a death 
tax before permitting the removal of the securities to the other jurisdiction. Thus one 
may have done enough thoroughly to satisfy the state of Florida that he was a Floridian, 
but from a tax standpoint he would not have been so successful in terminating his resi- 
dence in the State where he formally resided. 


Such a situation arose in the case of Intire Pusey’s Estate decided by the Supreme 
Court of Pennsylvania January 31, 1936, reported in Vol. 184 Atlantic Reporter, Page 
844. There Mr. Pusey had done everything he could to make himself a resident of Flori- 
da, even writing a new will and reciting himself to be a citizen of this State. However, 
he had left an old will and his securities with his former connections in Pennsylvania. 
When he died, the State of Pennsylvania permitted the probate of the Old will, and seized 
the securities, refusing to let them leave the State until the proper tax had been paid. 
Had Mr. Pusey taken his securities out of Pennsylvania, prior to his death, the Penn- 
sylvania tax would have been saved. 


In any discussion of tax savings and the change of residence necessary to effect the 
savings and the change of residence necessary to effect the savings, the change of resi- 
dence of one’s securities must also be considered. The old doctrine that possession is nine 
points of the law still prevails. 


We have talked about this matter of change of residence for tax purposes, and have 
talked about the fountain of youth. These are considerations from the new resident’s 
standpoint. Now let’s talk about this from Florida’s standpoint. 


Florida wants people to come here because from experience it has found that good 
citizens from other States make good Floridians. A man comes down here for his health. 
Sometimes the doctor has argued that the remaining six months of pne’s life will be 
lived on less of a tension here, so why not go on to Florida for even that little while. 
The six months pass and our patient still lives and moves and has his being. In faet he 
is able to stir about with less fear of sudden pains. Then slowly the old light comes back 
into his eyes, and before a year is out he is stirring around at a great rate. Perhaps an- 
other year is required to forget the doctor entirely. Our invalid no longer sick wants 
something to do. First he putters around his own yard, soon gets into landscaping. Then 
an orange grove attracts him, and civie activity looks interesting. Before long our form- 
er invalid is a full-fledged civie supporter, interested in everything going on around him, 
and urging others to move to the State. There is no better citizen available than our new 
resident. So many times has this happened, so much of Florida’s progress is due to peo- 
ple who have come in for health or taxation purposes and made Florida in every sense 


their home, that Florida feels that anything it can do to attract new residents of this type 
is well warranted. 


This is Florida’s side of the tax situation. Emerson has said that there is ecompen- 
sation in all things. You can see from the report just made the compensation Florida 


gets from making its tax rates attractive. The compensations to the new resident I hope 
are plainly evident. 


It has been a pleasure to talk to you about Florida. Every one of us who has got 
sand in his shoes feels that here the sun shines brighter, and life generally is more worth 


while. Whether it be health or wealth that causes you to come, we are glad to have you 
“take up with us.” 


ger 
| 
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Editorials 
W.1I. EVANS 


W. I. Evans is dead; yet he will ever live in the hearts of those who 
knew him. He will continue to live as long as there is an organized bar 
in Florida. 

It was his administration as President of the Florida State Bar 
Association that transformed the Association from a social gathering to ~ 
a working force. The Conference of Bar Delegates was born in his brain 
and given actuality. The FLORIDA LAW JOURNAL was envisioned by him 
and the machinery set in motion for its establishment by his immediate 
successor. From the beginning he has been chairman of the Publication 
Committee. 

He has been the sympathetic and welcome counsellor of every presi- 
dent and editor of the Law Journal. He was this editor’s best friend. 

The bar of Florida will miss W. I. Evans. Its members will miss his 
genial presence at its meetings. Its officers will miss his wise counsels. 
His friends will miss his firm handclasp and warming smile. 


Never but once did he seek or hold public office and that in his young 
manhood, yet his influence in matters of government was great. He was 
the trusted advisor of governors and U. S. Senators. The public welfare 
was ever uppermost in his thought and action. 


His was a short life; but few men in a long span achieve more. From 
an humble beginning he arose to the enviable position as one of Florida’s 
greatest lawyers. He was the senior member of one of the largest and 
most respected law firms in the South, a firm which practices our pro- 
fession in a manner which should be an inspiration to every young lawyer. 

A real man, a good citizen, a great heart, and a distinguished lawyer 
has completed his labors. 

To Tommie Evans, his devoted wife and constant companion, whose 
vivacity and charm have graced every bar gathering and made those 
meetings more delightful because of her presence, the Florida State Bar 
Association extends its deepest and most sincere sympathy. 
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W. I. EVANS 
1893-1938 


Former President Dade County Bar Association (2 yrs.); President Florida State 

Bar Association (1926-7); Member American Law Institute, American Bar Associa- 

tion, American Judicature Society. 
Lawyer—businessman—soldier—gentleman. 
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LIFE’S RECORDS CLOSED 


W. I. EVANS 


W. I. Evans, 45, former President of 
the Florida State Bar Association, and one 
ot Florida’s outstanding attorneys and 
chief organizer of the Everglades drainage 
distriet and flood control commissions, died 
unexpectedly on May 24 while in Wash- 
ington, D. C., on legal business. 

Mr. Evans attended the Florida State 
Bar Convention in Hollywood and left 
shortly thereafter to attend a meeting of 
the American Law Institute and to attend 
to legal business in New York and Wash- 
ingon. 

Mr. Evans was born October 15, 1893, 
at Bay St. Louis, Miss. He started the 
study of law at the age of 14 years in a 
law office at Bay St. Louis and after 5 
years of study was admitted to the Mis.- 
issippi Ban He came to Florida in 1913, 
locating at Ocala where he was associated 
in the office of H. M. Hampton. Two 
years later he moved to Ft. Lauderdale 
where he began the practice of law under 
the firm name of Evans & Bell. 

In 1920 after serving in the World War 
he went to Miami and organized the firm 
of Evans & Mershon. Later Herbert S. 
Sawyer came into the firm which has since 
been known as Evans, Mershon & Sawyer. 


He served as County Attorney of Brow- 
ard County, which was his only political 
office. In 1924 he was elected President 
of the Dade County Bar Association and 
served two terms. In 1926 he was elected 
President of the Florida State Bar As- 
sociation and rejuvenated that organization 
and made it serviceable. He founded the 
Conference of Delegates of local bar as- 
sociations and started the movement which 


culminated in the establishment of the 
Florida Law Journal, which he has helped 
manage as Chairman of the Publication 
Committee. 


Mr. Evans was a Lieutenant Colonel on 
the staff of former Governor Doyle E. 
Carlton. He was a member of the Harvey 
W. Seeds Post of the American Legion, 
the Surf Club of Miami Beach, a director 
of Burdine’s Ine., and a director and gen- 
eral counsel of the First Trust Company 
of Miami. 

Mr. Evans is survived by his wife, Tom- 
mie Stanley Evans, known and loved by 
practically every member of the Florida 
State Bar Association. 


ISAAC A. STEWART 

Isaac A. Stewart, dean of the Volusia 
County Bar, died May 28 at his home in 
DeLand. 

Mr. Stewart had a colorful career and 
was one of Volusia County’s best known 
political figures. He was born in Ken- 
tucky in 1854 and began the practice of 
law in 1876 after studying at the Univers- 
ity of Kentucky and the Louisville Law 
School. He moved to Deland in 1885. 

His law firm, formed in 1913, at the 
time of his death consisted of his daugh- 
ter, Mrs. Howarth, and his son, Tom B. 
Stewart. 


Mr. Stewart had been Judge of Volusia 
County Criminal Court of Record, served 
one term as County Commissioner and was 
the Republican nominee for County Com- 
missioner at the time of his death. Mr. 
Stewart celebrated his 80th birthday by 
arguing a case before the Supreme Court 
of Florida. 


CHANGE IN LAW FIRM 


Herbert D. Beck of Belle Glade an- 
nounces the association with him of Gay- 
lord C. Kenyon in the general practice of 
law. 


ST. PETERSBURG BAR ASSOCIATION 


The St. Petersburg Bar Association held 
its final dinner meeting of the season on 
May 11, but will hold a breakfast dance 
at the Bath Club early in June. 


During the summer, dinner meetings of 
the Association will be discontinued. 


H. L. MecGlothlin, past president of the 
Association, reported on the activities and 
proceedings of the State Bar Association’s 
annual convention. 


PALM BEACH COUNTY 
BAR ASSOCIATION 


The Palm Beach County Bar Association 
held its regular meeting on May 20 and 
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will hold another on June 14 with the follows: New Year’s, Washington’s Birth- 
President of the Florida State Bar Asso- day, July 4th, Labor Day, Armistice, 
ciation as its guest. Thanksgiving, Christmas Eve afternoon 


At the last meeting various committee and Christmas. 
members submitted their reports on the 
annual convention of the FSBA at Holly- 
wood. 


The steering committee recently named 
to promote the candidacy of George W. 
Coleman for the presidency of the State 

The Association fixed certain holidays Bar Association was continued for further 
on which law offices are to be closed, as work in that connection. 


REPORT OF COMMITTEE ON JUVENILE COURTS 
AND PREVENTION OF JUVENILE DELINQUENCY 
TO THE 1938 SESSION OF THE FLORIDA STATE 
BAR ASSOCIATION 


Your Committee, consisting of W. H. Beckman, Chairman, Judge T. B. Castiglia, 
of Tampa, and Judge W. S. Criswell, of Jacksonville, was named by the Honorable 
President of this Association on March 2, 1938, pursuant te a previous resolution 
adopted by the 1937 Bar Association at its meeting in Coral Gables at the Biltmore. 


The short period of time your Committee has been named has permitted it to 
make only general investigations and preliminary recommendations at this time. Based 
upon this situation, your Committee finds that in some respects Juvenile Court laws 
of the state need revising and amending, in order to provide a better agency with which 
to deal with the growing complication of family and domestic life. 

The large amount of divorce business which is now developing in the state, due 
to our ninety-day residence divorce law, is more and more creating problems affeeting 
child life and contributing to juvenile delinquency by reason of divided and broken 
homes, with improper supervision by the parents in such cases. This is particularly 
true in the larger counties of the state. It is well known that many of our Cireuit Court 
Judges are overworked with cases involving custody of children and alimony matters, 
and that often times erring parents are not promptly brought to account for failure 
to meet their obligations to their family, by reason of the expensive and complicated 
machinery now entailed in usual Cireuit Court procedure, through no fault of the 


Judges involved, or any other officials, but as the result of the laws governing such 
matters. 


.. Your Committee, therefore, recommends that this Bar Association approve the 
policy of broadening the powers of the Juvenile Court and expanding them by amend- 
ment, or other proper procedure, into Domestic Relations Courts with broader juris- 
diction to deal with the entire family group in family problems where welfare or 
delinquency is involved, in order that prompt and summary handling of such matters 
may reduce delinquency and dependeney of children and reduce the number of welfare 
eases being supported by public taxation because of erring parents’ failure to meet 
their legal obligations. 

It is our recommendation that in addition to the broader jurisdiction, such Court 
might well assume jurisdiction of cases involving non-support and other similar type 
cases, some of which now pass through the Cireuit Court, some through Criminal Court, 
Court of Crimes and some through County Court. We believe the use of private in- 
vestigators such as exist in the personnel of Probation Officers of Juvenile Court would 
serve to more intelligently deal with such cases with minimum expense and delay than 
under the present system where the Court only acts upon evidence presented by parties 
in litigation. Your Committee finds that many welfare organizations favor the estab- 
lishment of Domestic Relations Court to form a more adequate solution of these growing 
problems. 

Your Committee further recommends that in the selection of Probation Officers 


| 
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and other employees of Juvenile Courts or Domestic Relations Court that education, 
training, and ability, in dealing with children be given first consideration rather than 
poltical preferment in the naming or appointing of such officers or employees. 

Your Committee finds that in the main, state institutions for dealing with juvenile 
delinquents are adequate with the exception of a great need for an institution for de- 
linquent negro girls. At the present, there is no place in the State of Florida where 
Juvenile Courts may commit a delinquent negro girl, although under the law such 
offenders must pass through the Juvenile Courts and can not be legally committed to 
the jail or penal institutions. Negro boys may be commited to the institution at 
Marianna, but negro girls may not be committed to the institution at Ocala, the state 
having provided no such facilities at Ocala, although the same is badly needed to meet 
growing needs of our state with this class of delinquents. 

In the field of prevention of Juvenile Delinquency, your Committee finds that 
practically all juvenile delinquency arises from family or community neglect of the 
growing child at a time when such child needs proper guidance and_ supervision. 
Environment plays a part as does also the tendency of both parents to work, leaving 
the child in the home unsupervised for a large portion of the day, Lack of proper 
playgrounds under supervised conditions in our big cities is a further contributing 
factor. We find also that the increasing use of intoxicating drinks and the widespread 
sale of the same, likewise is contributing to juvenile delinquency and dependency. 

Other factors that your Committee find as contributing factors are: Lack of voea- 
tional guidance and individual attention to backward pupils in publie schools; failure 
of children to learn how to read in an acceptable manner at the proper time in the 
school eurrieulum and the general tendency to give mass instruction, without providing 
a special opportunity class, or providing tutoring for students and boys and girls who 
fail to make their grades with the average child. 

Your Committee also finds that many children lack a definite training in respect 
for law, having learned to refrain from violating law merely because of consequences, 
rather than through any standards of right or wrong being developed through home 
and school training. 

Your Committee further finds that many children lack religious training and 
instruction and that those children who, on the average, attend religious services 
regularly are involved in juvenile delinquency to a less extent than those who never 
attend church services. 

Your Committee finds various civie clubs, welfare organizations ineluding the 
American Legion and its Auxiliary, are doing fine work in the field of prevention of 
juvenile delinquency. 

Your Committee makes the following recommendations: That the Bar Association 
establish and observe a week to be known as “Juvenile Delinquency Prevention Week,” 
at which time particular attention would be given these suggestions in our schools, 
churches, and civie organizations, under the advice and encouragement of the Florida 
State Bar Association. 

(2) That communities be encouraged to conduct surveys to ascertain the status 
of juvenile delinquency in given areas and if possible, devise ways and means to 
reduce or prevent the same. 

(3) That the expansion of the Big Brother and Big Sister work be encouraged, 
so as to provide counsel, advice and assistance to boys and girls involved in public 
delinquency or threatened with the same. 

(4) That the Committee on Juvenile Courts and Prevention of Juvenile Delinquency 
be continued with encouragement to make specific state-wide surveys and develop 
editorial support with the idea of educating the citizens of our state as to the needs of 
preventing juvenile delinquency, in order that adult crime may be greatly reduced 
and eliminated. 

(Received and filed.) Respectfully submitted, 

W. H. BECKHAM, Chairman 
T. B. CASTIGLIA 

W. S. CRISWELL 
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Junior Bar Section 


REPORT OF COMMITTEE ON COST OF LAW BOOKS 


Your Committee came into existence as a result of a motion made at the last Annual 
Convention in Miami, by E. Dixie Beggs, Jr., Esq., of Pensacola, that an investigation 
into the cost of law books be made a project of the Junior Bar Section. Thereafter 
such project was, by the Executive Council, made a principal undertaking for this year. 


At a joint meeting of the Executive Council and this Committee, which was held 
in Jacksonville on July 12, 1937, there was selected as the first specifie project of the 


Committee, from a large number of proposed undertakings, the establishment of a 
revisor system in Florida. 


The reasons for the selection made were two-fold: (a) Such a project, if suecessful, 
would carry out the initial purpose of the Committde—the reduction of high cost of 
law books. (b) Such a project would, at the same time, materially assist in remedying 
the present conditions that exist in our Statutes, and which, apparently, are similar to 
those which once existed in Wisconsin, and which were mentioned by Mr. Eugene EF. 
Brossard, Revisor of Statutes of Wisconsin, in an article published in the American 
Bar Journal for May of 1924, on the Wisconsin system, as 


“conflicts with redundancy, tautology, prolixity, cireumlocution . . . with obsolete 
and obsolescent provisions, with ambiguities, obseurities, omissions, incomplete- 
ness and technical defects.” 


Your Committee, in the course of its investigation, gave particular attention to 
the revisor systems used in the states of Wisconsin, Iowa and Kansas. Briefly the 
respective systems are as follows: 


THE WISCONSIN SYSTEM. Wisconsin Statutes are printed by the state bi- 
enially. The General Laws, which are known as the Wisconsin Statutes, are published 
in one volume, within a very few weeks after adjournment of each regular biennial 
session of the legislature. The printing and binding contracts are let upon competitive 
bidding, and the job is completed, apparently, within sixty days after the printer 
receives the copy. In the thirteen editions published since 1911, the cost to the prac- 
titioner of the Wisconsin Statutes has always been under $5.00. 


The publication of the Wisconsin Statutes is carried out under the direction of a 
Revisor who is appointed by the Justices of the Supreme Court and the Attorney- 
General. Among other duties, the Revisor formulates and prepares a definite plan 
for the order, classification, arrangement, printing and binding of the Statutes and 
Session Laws; and between and during sessions of the Legislature, prepares and pre- 
sents to the Judiciary Committee necessary bills relating to revision of Statutes, or any 
other matters connected with the clarification of the Statutes. 


The Revisor’s office serves as a clearing house between the bar and the legislature. 
The bar makes a practice of calling the Revisor’s attention to the “errors, omissions, 
conflicts, incongruities, and ambiguities, and other defects and shortcomings that 
exist in the Statutes” with concrete suggestions as to how the law may be improved. 
At each session of the legislature the Revisor submits bills to remedy such defects. The 
Revisor also sees to it that the meaning and construction whieh the Court gives a 
Statute are, by bill, changed by adding, eliminating, or changing the words which the 
Court has read into or out of the Statute. As Mr. Brossard in the above mentioned 
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article points out, “Such clarification of the Statute removes pitfalls and forestalls 
litigation.” 


The appointed Revisor culls and re-assembles the Statutes, topic by topic, working 
in the main through the Legislature, removing the dead wood and keeping the Statutes 
clear and alive. 


Of course, session laws are available in separate copies; but it appears that, as 
put by Mr. Brossard, “a Wisconsin lawyer need pay little attention to new Legislation 
further than to consult the last edition of the Statutes. He may practically ignore the 
session laws.” 


THE KANSAS SYSTEM. In 1929, Kansas also recognized the need for statute 
clarification and revision by creating a permanent office known as the office of the 
Revisor of Statutes and Secretary of Kansas Legislative Council, with power and 
authority to perform the functions of legislative research, statutory revision, and bill 
drafting. Among the duties of this revisor is the publishing of biennial cumulative 
supplements to the Statutes; the recommending to the Judiciary Committees of the 
House and Senate at each regular session of such bills as will tend to revise and clarify 
existing laws; the acting as a bill drafting department for the convenience and 
assistance of the members of the legislature; and the doing of such legislative reference 
work relating to any matter which may be the subject of proposed legislation as shall 
be required by the legislature, a large part of which service is performed through the 
assistance of the State Librarian. 


The details concerning printing, binding, and cost of the biennial cumulative 
supplement to the practicioner are not known to your Committee. 


The session laws are printed under the direction of the Secretary of State and do 
not, as we understand it, come under the jurisdiction of the office of the Revisor. 


IOWA SYSTEM. Iowa, also recognizing the need for clarification and revision 
of her Statutes, has set up the position or office of Code Editor whose duty it is to 
republish the Iowa code (in one volume, we understand) every four years. This Revisor 
also submits recommendations for amending, revising, and codifying the Statutes. 
During the interval between publications the Code Editor keeps current a copy of the 
code by adding thereto changes, repeals, and additions thus minimizing the work of 
republishing the code every four years. 


From what we can learn, submissions or recommendations to the legislature by 
the Code Editor, have, in the main, been followed by the legislature in the passage 
of new legislation. 


Your Committee does not know of the details concerning printing, binding, or 
distribution. However, we have learned that in 1927 the cost of the volume to the 
practitioner was $2.90. 


From the information that we have at hand, your Committee is more favorably 
impressed with the advantages of the Wisconsin system than with either of the others. 
Both the Wisconsin and the Kansas systems seem to give the Revisor a wide range of 
usefulness that is not shared by the Iowa system. However, the Kansas system is 
objectionable to us in that it publishes supplements instead of republishing complete 
Statutes after each session; while the Iowa system has the objectionable feature of 
publication and revision only once each four years. 


In Pensacola on April 10, 1938, your Committee was directed by the Executive 
Council at its meeting held at that time, to make a final outline for the carrying 
out in Florida of a plan similar to that of the Wisconsin plan, and to draft a proposed 
legislative bill to put the plan into operation, to the end that final action on the subject 
could be had at the Annual Convention at Hollywood. 
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Your Committee was and is desirous of carrying out the mandate of the Council. 
But because of the fact that an extensive correspondence over the year with officers 
of states using revisor systems is just beginning to bear fruit, and adequate time has 
not been had to complete the investigation of such systems; (in this regard for instanee, 
through the courtesy of Mr. E. E. Brossard, Revisor of Statutes for Wisconsin, the 
Legislative Reference Library of Wisconsin is gathering information to assist us) and 
because of the enthusiasm of all members of the Committee and the bar who have had 
the opportunity to acquaint themselves with the revisor system, your Committee has 
come to realize that the project may have greater possibilities for service to the bar 
and to the state as a whole than anything yet undertaken by the Florida State Bar 
Association. Consequently, your Committee has decided that it would be wise to go 
slowly and lay the foundations that would assure the ultimate success of the project 


We feel that the bar should be thoroughly acquainted with the advantages of the 
revisor system, and the members be given adequate opportunity to examine and _ to 
discuss the system, and offer their criticism before any proposal is definitely recom- 
mended. We feel that the Committee should have the advantage of their suggestions 
in finding a system that would best serve this jurisdiction and thus insure that no 
hasty presentation will mislead or give rise to a possible opposition that might come 
from an inadequate presentation. 


Accordingly, for the reasons given above, we have not attempted to draft a proposed 
bill. Instead, we attach to this report the pertinent parts of the Wisconsin Statutes 
relating to the revisor system in Wisconsin, which should serve as a basis for diseussion 
and a foundation for favorable argument. 


In the light ef the foregoing your Committee recommends: 


1. That full discussion be encouraged in the Florida State Bar Journal for the 
next several months, and that appropriate articles be written to lead such discussion. 


2. That appropriate steps be taken to have the project made a topie of discussion 
at the mid-year conference of bar delegates, and, if possible, that arrangements be 
made to secure a recognized authority on the Wisconsin Statutes as speaker. 


3. That the Committee be directed to continue its study and immediately prior 


to the mid-year conference of bar delegates be permitted to make a further report of 
its activities until that time. 


4. That a Committee be continued until the purpose for which your Committee 
was appointed be accomplished. 


Respectfully submitted, 


CHARLES W. LUTHER ALEX AKERMAN 

ATWOOD DUNWOODY LOUIS BONSTEEL 

JULIUS PARKER DAN KELLY 

CHARLES BENNETT JOEL R. WELLS 

HARRY K. STEWART J. LANCE LAZONBY, Chairman. 


(Unanimously adopted by Junior Section) 


JUNIOR BAR SECTION EXECUTIVE COUNCIL 
MEETS IN JACKSONVILLE 


The Junior Bar Section Executive Council held a meeting in Jacksonville on the 
afternoon of June 12. 


A dutch dinner was had at 1:00, business meeting at 2:30 and a steak fry at the 
home of Harold B. Wahl at 6:00. 
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REPORT OF MEMBERSHIP COMMITTEE OF 
FLORIDA STATE BAR ASSOCIATION 
JUNIOR BAR SECTION 


The Membership Committee is privileged to make this, its report on the Com- 
mittee’s activities since appointment. 


Shortly after the naming of the Committee, two of its number met with the 
Executive Council for a general discussion and planning of the work to be done. It 
was pointed out that past committees had been handicapped in their efforts with 
cumbersome, decentralized organizations in which the responsibility for enlarging our 
membership had been delegated to too many individuals scattered over the State. 
Accordingly, it was decided to place the responsibility for the contacting and securing 
of new members upon our District Chairmen of whom one had been appointed in 
each of the fifteen judicial circuits throughout the State. 


The experiences of past Committees also indicated that our efforts should be 
concentrated and confined to one short, sustained drive in preference to trying to 
maintain a year-long interest in our work on the part of the District Chairmen and 
those whom they m‘ght select to assist them. The period April 4 to 16, 1938, because of 
its proximity to the date of this Convention, was selected. 


A thorough inspection of the field in which the Committee was to function revealed 
that in the larger circuits in the State, with one exception, local bar associations had 
taken membership in our Association on the Group Plan, thereby rendering the problem 
of obtaining new members a purely local one in such instances. It was therefore 
resolved that the Committee, and the District Chairmen working with it, assist such 
local organizat‘ons wherever possible in their efforts to secure new members but with 
a policy of avoiding any suggestion of interference in the local problems involved. 
In cireuits in which group membership did not obtain, the District Chairmen were 
instructed to name, where necessary, certain “key” men to work with them and under 
their direction in accomplishing our objective, namely, that of inviting every qualified 
non-member lawyer in Florida to join the Association. 


The Committee felt that one possible souree of new memberships existed amongst 
those of the 1937 graduates of the Law Colleges of Stetson University and the University 
of Florida who had been admitted to practice in this State. Accordingly, a letter at 
that time was written to each of these young men inviting them to join the Association. 
A number of favorable replies were received indicating an intention to join our Associa- 
tion, in most instances, through local bar organizations which functioned under the 
Group Plan. 


Amongst the larger cireuits, the one exception noted above lay in the instance of the 
Fourth Cireuit. For several years numerous endeavors have been made to effect in 
Jacksonville the adoption of group membership in our State Bar Association. For 
various reasons, the enumeration of which is here unnecessary, such endeavors had 
never met with success. During this past year, through the untiring work on the part 
of several older members of the Association, the chances were better than ever for 
the completion of the undertaking. The Committee felt that its efforts could not be 
put to better use than that of encouraging the adoption of such group memberships by 
the Jacksonville Bar Association, and accordingly placed its services and those of the 
District Chairman for the Fourth Cireuit at the disposal of the Jacksonville Bar 
Association’s Committee on Relations with the Florida State Bar Association, the 
group which had theretofore been working to the end mentioned. The time and effort 
spent in assisting in this work were rewarded by the adoption by the Jacksonville 
Bar Association on April 7 of a group membership effective on July 1 of this year. 
This action will result in an increase in membership in our State Bar Association of 
approximately 135 new members. 
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With respect to the state-wide campaign, the Committee supplied the District 
Chairmen with lists of former members who had dropped out, and with data and 
material for use in soliciting applications, together with a current roster by cities from 
which a list of non-members could be made. On the results of the membership drive 
held April 4 to 16, the Committee makes the following report of applications secured: 


First Cireuit—Ten applications. 
Second Cireuit—Thirteen applications. 
Third Cireuit—One application. 
Fourth Cireuit—One application. 
Sixth Cireuit—Four applications. 
Seventh Cireuit—One application. 
Ninth Cireuit—One application. 
Twelfth Cireuit—Three applications. 


Fourteenth Circuit—One application. 


Of this total of 35, some few were renewals of old memberships. To these may be 
added five new memberships secured in Dade County, and sent in through local group 
membership. Also, reports from the Twelfth Cireuit have been received that at least 
eight renewals of old memberships have been secured through the activities of the 
Committee, and forwarded to the Seeretary-Treasurer of the Association. The sum 
of $119.50 in dues was forwarded to Mr. Bentley through the Committee. 


The Committee at this time is unable to furnish a report on the results of assistance 
which it and the District Chairmen rendered local bar organizations operating under 
the Group Plan in the 5th, 8th, 10th, 13th, and 15th Cireuits. Advices have been re- 
ceived, however, indicating that substantial additions to the Association’s roster have 
been made in each of these circuits. The Committee estimates that its efforts, either 
directly or indirectly in cooperation with others, will result in the obtaining of a total 
of approximately 185 new members for our Association. This figure, of course, includes 
the results of the group membership taken by the Jacksonville Bar Association effective 
July 1. 


In addition to the foregoing, the Committee has endeavored to point out whenever 
and wherever possible the advantages to local bar organizations of affiliating with our 
Association under the Group Plan. It is hoped that the ground work has been laid for 
the adoption of this plan by an increasing number of local bar groups. 


In conclusion, the Committee wishes to express its appreciation to the Hon. Martin 
Caraballo, President of our Association, to President Beggs, to Secretary-Treasurer 
Bentley, to the Executive Council of the Junior Bar Section, and to the District 
Chairmen for assistance and cooperation gencrously given at all times. 


Respectfully submitted, 


CLYDE R. BROWN HUGH MeMILLAN 
C. C. POWELL, Jr. F. E. STARNES 
HENRY BERG, Chairman. 
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JUNIOR SECTION COMMITTEES NAMED 


The announcement of Committee Chairmen of the Junior Bar Section of the Florida 
State Bar Association have been made. 


J. L. Lazonby, Jr. of Gainesville, who headed the Committee on the Investigation 
of the Cost of Law Books last year, will head it again this year. C. C. Howell, Jr., 
of Jacksonville, who was one of the men most active in membership activities last year, 
has been named as Chairman of the Membership Committee. John Dickinson of St. 


Petersburg, former President of the Section, has been renamed as Chairman of the 
Committee on Unification. 


The Committee to Investigate the Cost of Law Books is studying methods used in 
other states such as Wisconsin, Iowa and Kansas, where the annotated statutes are 
furnished to the lawyers at a cost of approximately $5.00, whereas in Florida a complete 
set of the Compiled General Laws costs $120.00. At the recent meeting of the State 
Bar Association held in Hollywood this committee made a rather complete preliminary 
report and was directed to continue its studies looking toward a report at the midwinter 
conterence of bar delegates of the association. 


The Membership Committee has, of course, for its duties the enlistment of the 


younger lawyers in the state who are not already members of the State Bar Association 
and the Junior Bar Section. 


The Committee on Unification engaged in the rehearing before the Supreme Court 
of Florida on May 31, on the petition of the State Bar Association and the Junior 
Bar Section for the promulgation of rules by the court for the regulation of the bar. 
The primary question to be considered at the rehearing was that of bar discipline. 


The committee appointments were made by Harold B. Wahl of Jacksonville, Presi- 
dent of the State Junior Bar, with the approval of the Executive Council consisting 
of Wm. P. Simmons, Jr., Tallahassee, Secretary, E. Dixie Beggs, Jr., Pensacola, Henry 
Berg, Jacksonville, H. O. Enwall, Miami, Hugh McArthur, Tampa, Culver Smith, 
West Palm Beach, and Ben C. Willis, Tallahassee. 


The entire personnel of the committees has not yet been definitely appointed but 
will be approved at a meeting of the Council to be held in Jacksonville on June 12, 
as the newly appointed Chairmen have been asked to submit their recommendations 
for the personnel of the committees at that time. 


RE-HEARING ON UNIFICATION RULES 


On May 31 the Junior Section joined by the Committee on Unification of the 
Florida State Bar Association, the Committee on Unauthorized Practice and the Com- 
mittee on Legal Education and Admission to the Bar presented their arguments on 


re-hearing of the Association’s petition to the Florida Supreme Court to regulate the 
Bar by rules. 


The Court having previously decided that it had the power to promulgate rules 
and having previously promulgated rules on the educational requirements for admission, 


and on adoption of the Canons of Ethics, limited the re-hearing to the question of 
discipline. 


Harold B. Wahl, chairman of the Junior Section, John Dickinson of the Committee 
on Unification, Ed R. Bentley, president of the Association, Martin Caraballo, immediate 
past president, and Giles Patterson, a former president and chairman of the Committee 
on Unification, presented arguments. G. L. Reeves, James Booth, George W. Coleman, 
Velma Keen and Milton Yeats attended the hearing. 
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WHAT THE STATE PRESS IS SAYING 


KENNETH BALLINGER 
In Orlando Sentinel, May 10 


By far the most important outeropping 
of the convention of the Florida State 
Bar Association just closed in Hollywood 
was the resolution by which organized law- 
vers propose to set up the machinery to sell 
themselves again as a profession to the 
Florida public. 

Here is one of the oldest callings on 
earth, fallen on lean days and undertaking 
to restore its once all-inclusive importance. 
We live and work today under legal pre- 
cepts that had their birth in 1066 A. D., 
that were moulded and shaped down thru 
the ages when men were little better than 
mailed savages in the erude civilization of 
England. The law has not changed, but 
some lawyers have. 

In recent years, in this State and others, 
the shyster, the criminal lawyer and the 
corporation “fixer,” together with their 
allies, a few venal judges, have given the 
public many reasons for forsaking lawyers 
for what should be legal work. It can al- 
most be said that the publie has made the 
name “lawyer” travel under doubtful colors, 
largely because the conservative and rep- 
utable lawyers were not able to purge their 
own ranks of undesirables. 

Making Up Need 

Led by such associations as that in Dade, 
Pinellas and Duval counties, the organized 
lawyers of Florida finally are waking up 
to the need for renewed leases on the pub- 
lic, confidence. It is worth noting that one 
of the mainsprings behind this statewide 
movement to restore confidence is newly 
come to the legal field, Charles Francis 
Coe,- a reconditioned novelist of Hobe 
Sound. 

From his missionary work came the res- 
olution under which the new president of 
the State association, Ed R. Bentley of 
Lakeland, will name a committee to im- 
prove publie relations. It will be that 
group’s big job to join bar associations in 
Miami and St. Petersburg in showing the 
public why lawyers should be used for 
legal work, instead of the others who grad- 
ually have been encroaching on lega' pre- 
serves. 

Coe is an unusual figure in legal circles, 
as he showed in the concluding speech be- 


fore the association. In his youth a cham- 
pionship fighter in the navy, he became 
a highly suecessful advertising executive, 
switched to the writing of novels and 
achieved world-wide fame for stories of the 
prohibition era and its various criminal 
high-lights. 

For many years he has been coming to 
Florida. Locating at Hobe Sound, he be- 
gan studying law, feeling that, like all 
authors, he might be running out his string. 
So, past 40 when most men are content 
to coast, “Socker” Coe became a lawyer, 
and opened offices at Palm Beach. 

Another Leader 

The new president of the State Bar, 
Ed R. Bentley, is likewise an outstanding 
fighter for ethical practices. Nine years 
he has been secretary of the State Bar and 
editor of its Journal. In all that time he 
has preached the doctrine of the observance 
of sound practices and the avoidance of 
those pitfalls that have made good lawyers 
stumble into the same level with the ambu- 
lance chasers. 

President Bentley begins his year with 
two other important objectives. One is to 
get the Legislature to adopt a criminal 
code for Florida and tighten up the many 
weaknesses on which criminal lawyers fat- 
ten. The other is to convince the Supreme 
Court and the Legislature that they ought 
to adopt a unification rule, so that shysters 
can be punished by disbarment, and the 
ranks of eligible lawyers closed to all but 
the well qualified. 

These are things which, like purging its 
own ranks, the Bar of Florida should have 
undertaken long ago. But there were many 
obstacles. Lawyers who make big fees by 
taking advantage of “technicalities” op- 
posed improvement at every turn. Members 
of the Legislature anxious to become ad- 
mitted to practice balked efforts to tighten 
laws governing admittance. The courts have 
been reactionary in assuming any further 
control of entrance requirements. 

We consider the prospect excellent for 
President Bentley to end his term with a 
great improvement among the rank and 
file of lawyers. Certainly they can stand it. 


. 
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WILFRED I. EVANS 
Serenely conscious of the power of 
“right” 
Disdainful of abusive “might” 
With firm step, and head on high 
So went through life W. I. 


He “sat with kings nor lost the 
common touch” 

Commerce was safe beneath his 
guiding hand 

A master of the Law, a_ friend 
without reproach 

So went through life W. TI, 


Sleep in peace my friend, and I 

Who knew your worth and your 
engaging smile 

Shall try to live out life’s short 
while 

As went through life W. 7. 


—Martine 


JACKSONVILLE’S 
LARGEST and 
FINEST HOTEL 
300 Rooms 
300 Baths 


Manage: 
e Conveniently located in the 
downtown business, shopping and 
theater district. Every room an outsi 
room with private bath,(no court) 
circulating ice water, radio, fan a 
bed reading lamp. Suites of parlor, 
oom an . Superior cuisine 
in Carling Grill, and in the Tavern 
All Outside Rooms---No Court 
Circulating Ice Water in every room 
77 Rooms-- Single with Private Bath $2.00- 
44 Rooms - $2.50 55 Rooms - $3.00 
66 Rooms - $3.50 23 Rooms - $4.00 
11 Suites: Parlor Bedroom & Bath - $6.00 
24 Sample Rooms with Private Bath $4.00 


Slight Increase in Rates for Double Occupancy 
Verv Attractive Weekly and Monthly Retes 


A Robert R. Meyer Hotel 


To Florida Lawyers: 


A TWO-WEEK SEMINAR 
FOR PRACTICING LAWYERS 
ON CURRENT LEGISLATION 


(Income, Soc. Sec. and other taxes; Labor Act; New Rules of Federal Practice; 
Administrative Law, etc.) 
Sessions Morning and Afternoon 


CONDUCTED BY RECOGNIZED AUTHORITIES 
FOR TWO WEEKS BEGINNING JULY 11, 1938 


(ending just in time for American Bar Association meeting) 
IS ANNOUNCED BY 
THE JOHN MARSHALL LAW SCHOOL 
for further particulars, write 


Edward T. Lee, Dean 


315 Plymouth Court 


Chicago, Ill. 
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FLORIDA 


LORIDA 
No matter what part of Florida you’re planning pet COAST yp. 
to visit ... no matter how much or how little °& 
you’re planning to spend... “COLLIER” is the 
ene name to remember!—Collier chain of hotels. 


Year Round Hotels 


TAMPA TERRACE 
and FLORIDAN 
Tampa 
LAKELAND 
TERRACE 
Lakeland 
DIXIE COURT 
W. Palm Beach 


Seasonal Hotels 


Open Dec. Ist---Apr. 16th 
ROYAL WORTH 
W. Palm Beach 
MANATEE RIVER 
Bradenton 
SARASOTA 
TERRACE 
Sarasota 
CHARLOTTE 
HARBOR 
Punta Gorda 


GASPARILLA INN 
Boca Grande 
EVERGLADES INN 
Everglades 
USEPPA INN 
Useppa Island 


THE 


SARASOTA j 
Mitel Saraacla 
PUNTA GORDA 
BOCA GRANDE 


Say le Dun 


W. PALM BEACH 


For sportsmen, for motorists, for leisure-seekers, for 
season residenis or two-week vacationists . . . Collier 
hotels provide a warm and friendly Florida welcome! 


Apply to TRAVEL AGENT or address individual hotel managers or 


COLLIER FLORIDA COAST IOTELS 
HOTEL TAMPA TERRACE 745 FIFTH AVENUE 
TAMPA, FLA, NEW YORK. N. ¥. 
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JACKSONVILLE « FLORIDA 


NEW HOTEL 
WHEN 


THE PRIDE OF JACKSONVILLE 


Jacksonville 
and 
West Palm Beach 
STAY AT 
MODERN 
FLORIDA’S 


CONNECTED WITH FINEST HOTELS 


ROBERT KLOEPPEL HOTELS 


JACKSONVILLE * FLORIDA 
HOTEL 


ALSO GEORGE 


WONDER HOTEL 


of THE SOUTH 


HOTEL GEORGE 
WASHINGTON 


WEST PALM BEACH 


HOTEL 
FLAGLER EVERY MODERN 
CONVENIENCE... 


GARAGE DIRECTLY CONNECTED | 
WITH LOBBY... 


ROBERT KLOEPPEL HOTELS 
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The Hlorida National Bank 
of Jacksonville 


wishes to call your altention to the 


Trust Department 


ofthe Bank 
acts as Cxecutor ox Administrator of Cslales, and 
nenders all forms of 
and fiduciary senuice fon individuals 
and conporalions 

The protection of the 

cooperation sith the Members of the Bar 

are fundamental elements of the policy 
ofour Tnust Department 


We. 

J J hs 


Neo Ylorida Law Library 
Complete Without the --- 


COMPILED GENERAL LAWS 
OF FLORIDA 1927 


and 


PERMANENT CUMULATIVE 
SUPPLEMENT 


ANNOTATED EDITION 
12 Volumes, including 1938 Pocket Parts 


Containing all the laws of a general 
nature through and including those 
passed at the 1937 Session of the 
Lesiglature, thoroughly Annotated. 


New Spring and Summer Bulletin 
mailed on request. 


JOHN M. ELLIOT 
Florida Representative 


THE HARRISON COMPANY 


Law Books 
ATLANTA, GEORGIA 


Law Books Published, Bought, Sold and Exchanged 


